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In THE 


United States Court of Appeals 


For THE District or CotumsB1s Circuit 


Drivers, CHAUFFEURS, AND HeLPers Lo- 
caL 639, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN AND Hetprrs or America, AFL-CIO 


Petitioner, 
v. 
Natrona Laror Reiations Boarp, 
| Respondent. 


PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, do hereby 
stipulate and agree as follows with respect to the issues, 
the dates for the filing of the briefs and joint appendix, and 
the contents of the joint apendix: 


I 


STATEMENT OF ISSUES 


Whether the Board properly concluded that the Union’s 
peaceful picketing, in the circumstances of this case, re- 
strained and coerced employees in the exercise of their Sec- 
tion 7 rights, in violation of Section 8(b)(1)(A) of the 
National Labor Relations Act, as amended. 


Subsidiary to the foregoing general question are the fol- 
lowing more explicit questions: 
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1. Whether the Board properly found and concluded that 
the object of the peaceful picketing was to compel exclusive 
recognition of a minority union. 


2. Whether the evidence relied on by the Board in find- 
ing a recognition objective was competent, and not outside 
the scope of this record, or outside the six-months’ limita- 
tion period prescribed by Section 10(b) of the Act. 


3. Whether the Board could proerly conclude that the 
peaceful picketing in this case exerted or tended to exert 
economic pressure on the employer and his employees, and 
that such pressure, when exerted for the object set forth 
in question 1, violates Section 8(b)(1)(A). 


4. Whether peaceful picketing is within the scope of 
Section 8(b)(1)(A). 


3. Whether the picketing in this case constituted pro- 
tected free speech under the First Amendment of the 
Constitution. 

I 
THE BRIEFS AND JOINT APPENDIX TO BRIEFS 


1. Petitioner Local 639 will file and serve its opening 
brief on or before June 15, 1958. The Board will file its 
brief on or before August 1, 1958, Petitioner Local 639 
shall file and serve its reply brief, if any, on or before 
September 1, 1958. 


2. The Joint appendix shall consist of: 


A. The following documents contained in the record 
heretofore certified herein: 


i) Charge in Board Case No. 5-CC-59 (Exhibit 1A). 


ii) Amended Charge in Board Case No. 5-C-190 (Post 
5SCC-59) (Exhibit 1C). 
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iii) Decision and Order of the Board and Intermediate 
Report of the Trial Examiner in Board Case No. 5-CB-190. 


iv) Board order dated November 1, 1957 correcting De- 
cision and Order in Board Case No. 5-CB-190. 


v.) Complaint and Answer in Board Case No. 5-CB-190 
(Exhibits Nos. 1-E and 1-M, respectively). 

vi) Certification of Representatives in Board Case No. 
5-RC-1325 (Exhibit No. 2). 

vii) Letter to Regional Director Penello from L. A. 
Trainham, dated February 16, 1955 (Exhibit No. 3). 

viii) Picket sign legends (Exhibits Nos. 4A and 4B, 
respectively). 

ix) Board Decision and Direction of Election in Board 
Case No. 5-RM-281 (Exhibit No. 5). 

x) Tally of Ballots in Board Case No. 5-RM-281 (Exhibit 
No. 6). 

xi) Certificate of Results of Election in Board Case No. 
5-RM-281 (Exhibit No. 7). 


B. Such portions of the transcript of testimony in the 
aforesaid cases as may be designated by the respective 
parties, as provided below. 


3. The parties will, on or before May 5, exchange designa- 
tions as to the portions of the transcript of testimony to 
be printed in the joint appendix. The joint appendix, to be 
printed by a printer mutually agreed upon, will be filed 
with the petitioner’s opening briefs, on or before June 1o, 
1958. 


4. It is further agreed that any party and the Court, at 
or following the hearing in the case, may refer to any por- 
tion of the original transcript of record or exhibits herein 
which has not been printed to the same extent and effect 
as if they had been printed, or otherwise reproduced, it 
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being, understood that any portions of the record thus re- 
ferred to will be printed in a supplemental joint appendix 
if the Court directs the same to be printed. 


Dated this 9th day of April 1958, at Washington, D. C. 


Counsel for Petitioner 


Counsel for 
NATIONAL LABOR RELATIONS BOARD 





H) 


EXHIBIT 1A 


Form NLRB-508 Form Approved 
(7-52) Budget Bureau No. 64-R003.5 


Unrrep States oF AMERICA 
Natronan Lasor Retations Boarp 


Charge Against Labor Organization or Its Agents 


Where a charge is filed by a labor or- 
ganization, or an individual or group 
acting on its behalf, a complaint based 
upon such charge will not be issued 
unless the charging party and any na- 
tional or international labor organiza- | po. wot write in 
tion of which it is an affiliate or This Space 
constituent unit have complied with 

Section 9 (f), (g), and (h) of the | Case No.: 5-CC-59 
National Labor Relations Act. Date filed: 4/13/36 


Instructions: File an original and 3 : 

copies of this charge, and an addi- eee eae 
tional copy for each organization, each ; 
local and each individual named in 
item 1 with the NLRB regional direc- 
tor for the region in which the alleged 
unfair labor practice occurred or ts 
occurring. 


1. Labor Organization or Its Agents Against Which 
Charge Is Brought 


Name: Drivers, Chauffeurs & Helpers Local Union 
No. 639. 


Address: 1500 Thirteenth Street, N.W., Washington 5, 
D. C. 


The above-named organization(s) or its agents has (have) 
engaged in and is (are) engaging in unfair labor practices 
within the meaning of Section (8b) Subsection(s) 1, 44, 4B 
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of the National Labor Relations Act, and these unfair labor 
practices are unfair labor practices affecting commerce 
within the meaning of the Act. 


2. Basis of the charge (Be specific as to facts, names, ad- 
dresses, plants involved, dates, places, etc.): 8(b)1 Since 
February 18, 1955 and at all times thereafter, the above- 
named labor organization, by its officers, agents, represent- 
atives and members, engaged in, or induced or encouraged 
the employees of Curtis Brothers, Inc., and Roadway Ex- 
press, Inc., to engage in, a strike or a concerted refusal in 
the course of their employment to use, manufacture, proc- 
ess, transport, or otherwise handle or work on any goods, 
articles, materials or commodities, or to perform any serv- 
ices where an object thereof is to restrain or coerce em- 
ployees of said Curtis Brothers, Inc., in the exercise of the 
right guaranteed in Section 7 of the NLRA and 8(b) (4) (A) 
since September 11, 1955 where the object is to prevent 
M. S. Cladny Construction Company, Inc., employees and 
subcontractors from transporting, dealing with or doing 
business with Curtis Brothers, Inc., and particularly at- 
tempting to prevent performance of a building contract 
which said M. 8. Cladny Construction Company, Inc. has 
with said Curtis Brothers, Inc. and 8(b)(4)(B) where an 
object thereof is to force or require Curtis Brothers, Inc., 
to recognize or bargain with the Drivers, Chauffeurs & 
Helpers Local Union, a labor organization as the repre- 
sentative of the employees of the said Curtis Brothers, Inc., 
although the said Drivers, Chauffeurs & Helpers, has not 
been certified as the representative of the employees of said 
Curtis Brothers under the provisions of Section 9 of the 
Act in fact it has by disclaimer and by a vote of 28 to 1 
among the employees of Curtis Brothers, Inc., been decerti- 
fied. 


On Wednesday, April 4, 1956, Charles Fagan, Union 
Shop Steward of Roadway Express, Inc., driving a delivery 
truck to Curtis Brothers, Inc., upon seeing L. A. Trainham, 
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Recording Secretary of the Drivers, Chauffeurs & Helpers 
Local Union No. 639, with his pickets at the premises of 
Curtis Brothers, Inc., refused to deliver a rug cleaning 
machine to Curtis Brothers, Inc., because he feared reprisal 
from Mr. Trainham or his Union. Said Charles Fagan 
phoned the dispatcher on duty at Roadway Express, Inc., 
and told him that Trainham and his pickets were at Curtis 
Brothers, Inc., and he was not going to make the delivery 
because, “He wasn’t going to stick his neck out.” 


He returned with his truck to Roadway Express, Inc., and 
Curtis Brothers, Inc. was unable to obtain delivery by 
Roadway Express, Inc., of the machine needed in its rug 
cleaning business. Thereafter, Harry E. Tavlor, Jr., attor- 
ney for Curtis Brothers, Inc., phoned the dispatcher and 
was informed that he believed there has been a strike at 
Curtis Brothers, Inc., for the past two years, and that he 
would not “stick his neck out” by making his drivers cross 
the picket line to make deliveries. 


The Teamster’s Union has deliberately and in bad faith 
continued to strike to force Curtis Brothers, Inc. and its 
employees to join it against the will of the company and its 
employees. The Teamsters officials have not and will not 
make it clear that a strike does not exist at Curtis Brothers, 
Inc., and as a result it is interferring with the operation of 
the business and the work of its employees. The Teamster’s 
officials will not inform members of its Union or other 
Unions, that it is not on strike, but will only tell members 
who inquire as to whether or not they should cross the 
picket line that they will have to “use their own judgement.” 
‘As a result of this underhanded policy pursued in bad faith 
by Mr. Trainham and his Union, individual members of the 
Union are afraid to cross the picket line at Curtis Brothers, 
Inc., for fear of a fine or other penalty that might be im- 
posed by their Union or loss of employment. Although the 
Teamsters claim that the pickets are for organizational 
purposes, it is obvious that to obtain their removal Curtis 
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Brothers, Inc., must force its employees to join the Team- 
sters and then enter into a Union contract agreement which 
is satisfactory to the Teamster’s Union, all of which is in 
violation of the above enumerated sections of the National 
Labor Relations Act. (The use of the word Teamsters 
herein indicates Drivers, Chauffeurs & Helpers Local Union 
No. 639.) 


3. Name of employer: Curtis Brothers, Ine. 


4. Location of plant involved (Street, City, and State): 
2041 Nichols Avenue, S.E., Washington, D. C. 


9. Type of establishment (Factory, mine, wholesaler, 
etc.): Furniture & Moving & Storage. 


6. Identify principal product or service: Furniture, Mov- 
ing & Storage. 


¢. No. of workers employed: 30. 
8. Full name of party filing charge: Curtis Brothers, Ine. 


9. Address of party filing charge (Street, City, and 
State): 2041 Nichols Avenue, S.E., Washington, D. C. 
10. Tel. No.: LU 4-4000. 


11. Declaration 


I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge and 
belief. 

By Harry E. Taylor, Jr. 
(Signature of representative or person making charge) 
Attorney for Curtis Brothers, Ine. 
(Title or office, if any) 
4/11/56 
(Date) 


Wilfully false statements on this charge can be punished by 
fine and imprisonment (U. S. Code, Title 18, Section 1001 ) 


GPO 83-37998 
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EXHIBIT 1C 


Form NLRB-508 Form Approved 
(7-52) Budget Bureau No. 64-R003.5 


Amended 


Unrrep STaTES OF AMERICA 
NatronaL Lasor RELations Boarp 


Charge Against Labor Organization or Its Agents 


Where a charge is filed by a labor or- 
ganization, or an individual or group 
acting on its behalf, a complaint based 
upon such charge will not be issued 
unless the charging party and any na- 
tional or international labor organiza- Do Not Write 
tion of which it is an affiliate or In This Space 
constituent unit have complied with AR. 
Section 9 (f), (g), and (h) of the ane eaoee 
National Labor Relations Act. 

Date filed: 5/14/56 


Instructions: File an original and 3 
copies of this charge, and an addi- | Compliance status 
tional copy for each organization, each | checked by: 

local and each individual named in 

item 1 with the NLRB regional direc- 

tor for the region in which the alleged 

unfair labor practice occurred or is 

occurring. 


I. Labor Organization or Its Agents Against Which 
Charge Is Brought 


Name: International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen & Helpers of America, Local Union 
No. 639, AFL-CIO. 


Address: 1500 Thirteenth Street, N.W., Washington 5, 
D. C. 
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The above-named organization(s) or its agents has (have) 
engaged in and is (are) engaging in unfair labor practices 
within the meaning of Section (8b) Subsection(s) 1(A) of 
the National Labor Relations Act, and these unfair labor 
practices are unfair labor practices affecting commerce 
within the meaning of the Act. 


2. Basis of the charge (Be specific as to facts, names, ad- 
dresses, plants involved, dates, places, etc.): Said labor 
organization, by its officers, agents and representatives, has 
since on or about February 18, 1955, and continuously since 
that time, and at all times thereafter, by picketing and other 
acts and conduct, restrained and coerced the employees of 
Curtis Brothers, Inc., and other employees in the exercise 
of the rights guaranteed in Section 7 of the Act. 


3. Name of employer: Curtis Brothers, Inc. 


4. Location of plant involved (Street, City, and State): 
2041 Nichols Avenue, S.E., Washington, D. C. 


d. Type of establishment (Factory, mine, wholesaler, 
etc.): Furniture and moving and storage. 


6. Identify principal product or service: Furniture, mov- 
ing and storage. 


¢. No. of workers employed: 30. 


8. Full name of party filing charge: Curtis Brothers, Inc. 


9. Address of party filing charge (Street, City, and 
State): 2041 Nichols Avenue, S.E., Washington, D. C. 


10. Tel. No.: LU 4-4000. 


11. Declaration 


I declare that I have read the above charges and that the 
statements therein are true to the best of my knowledge and 
belief. 
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By Harry E. Taylor, Jr. 
(Signature of representative or person making charge) 
Attorney for Curtis Brothers, Ine. 
(Title or office, if any) 


May 11, 1956 
(Date) 


Wilfully false statements on this charge can be punished by 
fine and imprisonment (U. S. Code, Title 18, Section 1001) 


GPO 83-37998 











119 NLRB No. 33 


BEFORE THE NatrionaL Laspor RELATIONS BoaRD 


Drivers, CHAUFFEURS, AND Heiprers Lo- 
caL 639, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSE- 


MEN, AND HELPERS or America, AFL-CIO Case 5-CB-190 
: a (Post 5-CC-59) 
an 


Curtis Broruers, Inc. 


DECISION AND ORDER 


On November 19, 1956, Trial Examiner Sidney Lindner 
issued his Intermediate Report in the above-entitled pro- 
ceeding finding that the Respondent had not engaged in 
any unfair labor practices and recommending that the com- 
plaint be dismissed in its entirety, as set forth in the copy 
of the Intermediate Report attached hereto. Thereafter, 
the General Counsel and the Charging Party filed excep- 
tions to the Intermediate Report and supporting briefs, and 
the Respondent Union filed a brief supporting the Trial 
Examiner. In addition, the Board granted requests for per- 
mission to file briefs to the Chamber of Commerce of the 
United States, the American Retail Federation and the 
AFL-CIO. On May 2, 1957, the Board heard oral argument; 
the General Counsel, Curtis Brothers, and Local 639 
participated.” 


The Board has reviewed the rulings of the Trial Exam- 
iner made at the hearing and finds that no prejudicial error 


1 This case was consolidated for purposes of oral argument with International 
Union of Operating Engineers, Local Union No. 12, AFL-CIO Willard W. 
Shepherd and Norma D. Shepherd, d/b/a Shepherd Machinery Company and 
Urs. Edwin Selvin, An Individual), Cases Nos. 21-CB-805, 21-CC-229. 

119 NLRB No. 33 
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was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions and briefs, and the entire record in the case and hereby 
adopts the findings, conclusions, and recommendations of 
the Trial Examiner only to the extent consistent herewith. 


The principal issue presented in this case raises a ques- 
tion of law involving the construction of Section 8(b) (1) (A) 
of the statute. The complaint alleges that a union’s picket- 
ing for exclusive recognition by the employer when the 
Union in fact represents less than a majority of the em- 
ployees coerces the employees within the meaning of that 
section of the Act and is therefore unlawful. On this broad 
question, the Trial Examiner was of the opinion that such 
conduct is in no event prohibited, and he therefore deemed 
it unnecessary to decide whether the object of the Respond- 
ent Union’s picketing in this case was to obtain immediate 
recognition as exclusive bargaining representatives. He 
assumed the object to have been recognition, without re- 
gard to the evidentiary facts. 


We disagree with the Trial Examiner’s conclusion on the 
main issue of the case. Because one of the Union’s defenses 
is that its object in picketing was only to win adherents and 
not to be recognized by the Company, this preliminary is- 
sue of fact must be decided now. 


The Respondent Local 639 was certified by this Board in 
1953 as the exclusive bargaining representative of Curtis 
Brothers’ drivers, helpers, warehousemen and furniture 
finishers. An impasse was reached in the resultant bargain- 
ing and the Union started picketing the Company’s premises 
early in 1954. This picketing has continued up to the time 
of the hearing in this proceeding in June 1956. 


On February 1, 1955, the Company filed a representation 
petition, in which it questioned the Union’s continued major- 
ity status and asked for an election.’ About 2 weeks later, 


2 Case No. 5-RM-281. 
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on February 16, 1955, the Union filed a statement pur- 
portedly disavowing any current intention to represent the 
employees in their dealings with the Company. Before such 
disclaimer, the Union’s picket signs read: “CURTIS 
BROTHERS ON STRIKE. UNFAIR TO ORGANIZED 
LABOR. DRIVERS, HELPERS, AND WAREHOUSE- 
MEN OF LOCAL 639 (AF of L.)” Thereafter, they read 
on one side “CURTIS BROS. EMPLOYS Non-Union 
drivers, helpers, warehousemen, ete. Unfair to Teamsters 
Union No. 639 AFL,” and on the other side “Teamsters 
Union No. 639 AFL wants employees of Curtis Bros. To 
Join them to gain union wages, hours and working 
conditions.” 


In September 1955, the Board directed an election in the 
representation case, finding that the Union was still seek- 
ing to win immediate recognition by the Company. The 
Board reasoned. 


... that the Union’s current picketing activities cannot 
be reconciled with its disclaimer of interest in repre- 
senting the employees in question. In the light of all 
the material facts of this case, including the certifica- 
tion of the Petitioner, the circumstances preceding the 
strike, the nature of the first signs carried by the 
pickets, the brief discontinuance of picketing, and its 
early resumption, we are convinced that the current 
picketing is not for the sole purpose of getting em- 
ployees to join the Union, as the more recent picket 
signs indicate, but is tantamount to a present demand 
that the Employer enter into a contract with the Union 
without regard to the question of its majority status 
among the employees concerned. [citing cases] * 


Twenty-eight employees voted against Local 639, and 
only one for it. As stated, the Union never altered its 
picketing activities. It is conceded that at no time after 
February 1955 did the Union represent a majority of the 
employees. 


3 Curtis Brothers, Inc., 114 NLRB 116, 117. 
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The underlying facts which led the Board to its factual 
conclusion on the object of the picketing before the losing 
election are equally pertinent and persuasive now. On this 
record, we conclude once again that the Union was at all 
times, up to the date of the hearing herein, seeking to win 
recognition by the Company. The picketing persisted with- 
out significant interruption from its inception, when the 
Union, as the certified bargaining agent, reached an im- 
passe in bargaining; it went right on past the filing of the 
Employer’s petition, and the colorable disclaimer ; and it 
persisted similarly beyond the employees’ almost unan- 
imous rejection of the Union in a secret election. The only 
change in the character of the picketing was in the signs 
carried immediately after the disclaimer, and this, of 
course, was fully considered in the Board’s earlier decision. 


We deem it significant, even now, that while the Union 
assertedly sought nothing from the Employer, it simultane- 
ously continued to publicize the fact that the Company em- 
ployed non-union workmen and called the Company “onfair 


to Teamsters” for that reason. Such expressed dissatisfac- 
tion with the Company’s position, however, harkens back 
to the Union’s original dispute in the post-certification 
bargaining, for the record also shows that the strike re- 
sulted from the Union’s failure to win its union security 
contract demands. 


Accordingly, the record showing, as we find, that Local 
639 represented only a minority of the Company’s em- 
ployees and that it nevertheless picketed for the purpose of 
compelling the Company to extend exclusive recognition to 
it, we reach the question whether such conduct is prohibited 
by the statute. 


In pertinent part, Section 8(b)(1)(A) provides: “Tt shall 
be an unfair labor practice for a labor organization or its 
agent ... to restrain or coerce... employees in the exercise 
of the rights guaranteed in Section 7.” In terms of the 
statutory language, therefore, our question is whether this 
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picketing restrains or coerces the employees in their free 
exercise of the rights guaranteed in Section 7. These latter 
“rights” expressly include the right of all employees “to 
bargain collectively through representatives of their own 
choosing.” * If minority union picketing has a restraining 
or coercive effect upon the employees, and if such coercion 
cuts into their privilege to choose or reject any particular 
union, the only 2 essential elements of their unfair labor 
practice spelled in Section 8(b)(1)(A) have been estab- 
lished. 


In support of the arguments for the defense, many con- 
tentions are urged. On the element of coercion, it is claimed 
that picketing as such is constitutionally protected, and that 
in any event, even if it does bring a compulsive pressure 
upon the Employer, it is not coercive upon the employees. 
On the second aspect of the issue—whether minority picket- 
ing coercion, if such it is, goes to the employees’ right not 
to be represented by a union—it is argued that Section 
8(b)(1)(A) was not intended to, or at least ought not be, 
read as it plainly reads. 


It is now well settled that picketing, as such, is not in 
every instance a form of free speech protected by the Con- 
stitution. The Supreme Court has repeatedly so ruled in 
upholding the validity of state laws or court injunctions 
with respect to peaceful picketing for objectives declared 
illegal by state legislatures. Although, as the Trial Exam- 


* In its entirety, Section 7 reads as follows: Employees shall have the right 
to self-organization, to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choosing, and to engage in 
other concerted activities for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right to refrain from any or 
all of such activities except to the extent that such right may be affected by an 
agreement requiring membership in a labor organization as a condition of 
employment as authorized in section 8(a) (3). 

5 Gibney v. Empire Storage § Ice Co., 336 U.S. 490; International Brother- 
hood of Teamsters v. Hanke, et al., 339 U.S. 470; Bakery Drivers Local v. 
Wohl, 315 U.S. 769; Building Service Union v. Gazzam, 339 U.S. 532; Team- 
sters Loval v. Vogt, Inc., U. S. Supreme Court, June 17, 1957, 40 LRRM 2208. 
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iner correctly commented, those cases did not arise under 
the proscriptive language of Section 8(b)(1)(A) of the 
National Labor Relations Act, they bear directly upon the 
Union’s contention that its picketing was no more than talk. 
Thus, in the Hanke case, the Supreme Court said: “We 
must start with the fact that while picketing has an ingredi- 
ent of communication, it cannot dogmatically be equated 
with constitutionality protected free speech. Our decisions 
reflect recognition that picketing is indeed hybrid.” And in 
the Wohl case, the Supreme Court said: “Picketing by an 
organized group is more than free speech since it involves 
patrol of a particular locality and since the very presence 
of a picket line may induce action of one kind or another 
quite irrespective of the nature of the ideas being dissemi- 
nated, hence those aspects of picketing make it the subject 
of restrictive legislation.” In the Vogt case, the Supreme 
Court upheld the validity of a Wisconsin statute making it 
an unfair labor practice to picket peacefully to force an 
employer to recognize a union that did not represent its 
employees. The Supreme Court agrees with the state court 
that the picketing was “to coerce the employer to put pres- 
sure on his employees to join the union, in violation of the 
declared policy of the State,” and goes on to say, “For a 
declaration of similar congressional policy, see Section 8 of 
the Taft-Hartley Act, 61 Stat. 140, 29 U.S.C. Section 158.” 
(Emphasis supplied.) 


The realities of our industrial life lead inescapably to the 
fact that picketing by its very nature is a signal to all who 
may approach the picket line or who may work behind it. 
As the Supreme Court said, the very presence of a picket 
line may induce action of one kind or another “quite irre- 
spective of the nature of the ideas being disseminated.” In 
one case, the object of the picketing may be to prevail upon 
the employer to change his wage scale; in another to nego- 
tiate working conditions with the union instead of with his 
employees in4*ridually. In either event, the purpose of the 
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picketing is to exert a pressure upon the employer after 
attempts at oral persuasion have failed. But the pressure is 
necessarily an economic one, a device to reduce the business 
to the point where his financial losses force him to capitulate 
to the union’s demands. It is immaterial whether the osten- 
sible technique, or the unspoken but necessary consequence, 
is to cut off the employer’s labor supply by preventing the 
employees from reporting to work; to keep the customers 
from buying his products; or to interrupt deliveries of sup- 
plies to the premises. The important fact of the situation 
is that the Union seeks to cause enonomic loss to the busi- 
ness during the period that the employer refuses to comply 
with the union’s demands. 


And the employees who choose to continue working, while 
the union is applying this economic hurt to the employer, 
cannot escape a share of the damage caused to the business 
on which their livelihood depends. Damage to the employer 
during such picketing is a like damage to his employees. 
That the pressure thus exerted upon the employees—de- 
priving them of the opportunity to work and be paid—is a 
form of coercion cannot be gainsaid. There is nothing in 
the statutory language of Section 8(b) (1)(A) which limits 
the intendment of the words “restrain or coerce” to direct 
application of pressure by the Respondent Union of the 
employees. The diminution of their financial security is not 
the less damaging because it is achieved indirectly by a pre- 
ceding curtailment of the employer’s interests. 


There came a time during the picketing of the Curtis 
store when picketing at employees’ entrances ceased and 
instead was ostensibly directed to consumers. Therefore, 
the Respondent attempts to distinguish this case from the 
Supreme Court decisions mentioned above; it contends that 
appeals to consumers have nothing to do with coercion of 
employees. The record as a whole shows that the picketing 
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was not confined to consumers only.* But even assuming, 
contrary to the record, that all picketing was aimed at con- 
sumers, its coercive effect upon the employees who desired 
to continue working was not thereby lessened. We are not 
concerned with whether or not the buying public is coerced 
in any way. The question still is whether the picketing dam- 
ages the employees, and this is accomplished regardless of 
how the volume of business is reduced, by preventing de- 
liveries or by preventing sales. If anything, the “consumer 
appeal” argument of the Respondent stresses all the more 
the economic coercion intended by the Union’s picket line. 


The Respondent Union also argues that there is “abso- 
lutely no evidence” that its picketing caused a loss of busi- 
ness to Curtis Brothers. It also asserts that the 28-1 vote 
against the Union after 18 months of picketing negates any 
possible inference of coercion. But success or failure of 
actions that tend to and are reasonably calculated to coerce 
is not the criterion upon which a finding of coercion is 
based. The Respondent Union, by advertising Curtis 


Brothers as “unfair” at least, by its own admission, to cus- 
tomers, was certainly attempting to hurt Curtis Brothers 
economically, and the fact that it may not have succeeded 
(the record is silent as to the possible effects of the picket- 
ing on Curtis Brothers’ business) does not make the picket- 
ing any less coercive legally.’ 


Coercion alone, as stated above, is but one element of 
Section 8(b)(1) (A); the coercion becomes unlawful only if 
it goes to the employees’ free exercise of their Section 7 


6 Two witnesses testified to the effect that they saw pickets record license 
numbers of truckdrivers approaching the Company’s premises, scratch marks 
on picket signs when customers entered the store, and talk to truckdrivers who 
would then refrain from entering the store. Although the Trial Examiner 
states that this testimony was “very general, vague and lacking in detail,” he 
makes no credibility resolution in this respect. As the coercion here does not 
depend on this testimony, we, too, do not find it necessary to resolve this 
factual question. 

7 NL.B.B. v. Ford Brothers, 170 F. 2d 735 (C.A. 6); N.LB.B. v. Illinois 
Tool Works, 153 F. 2d 811, 814 (C.A. 7). 
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rights. That the coercion effected by a minority unions’ 
picket line aimed at obtaining exclusive recognition trenches 
upon the employees’ freedom to accept or reject any union 
is too clear to require extended discussion. Indeed, the Re- 
spondent does not seriously dispute that if its picketing 
activity is coercive, Section 7 rights are involved and an 
unfair labor practice has been committed. There can be no 
more direct deprivation of the employees’ freedom of choice 
than to impose upon them a collective bargaining agent 
they have not chosen or have expressly rejected. The facts 
of this case reveal a clear and literal violation of Section 
8(b)(1)(A) and we so find. 


The real burden of the Union’s defense is that Section 
8(b}{1}(A) may not be read or applied literally; that even 
if its conduct is a violation of the Section, there are reasons 
why it should be excused. In turn, this broad argument 
rests on contentions that our literal reading of the Section 
in this set of facts necessarily requires that other types of 
conduct, not now before us, must also be held unlawful, and 


that Congress did not intend that this Section be applied as 
we now do in this case. 


On the first point, the Respondent misconceives the im- 
port of the issue decided here. We are considering and de- 
ciding only the legality of picketing with the unlawful 
purpose of foisting an unwanted union upon the employees. 
Picketing in other contexts, picketing for other purposes, 
picketing by majority representatives, present different 
questions which are not now before us, and this decision is 
not to be taken as prejudging the legality of union conduct 
not here litigated. 


The Respondent nevertheless strongly argues that if 
other types of picketing, which may also fall literally within 
the language of Section 8(b)(1)(A), are not unlawful be- 
cause the scheme of the statute as a whole so dictates, this 
picketing also must be tested in the light of other statutory 
provisions. Thus, it argues that the free speech Section— 
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10(¢)—the right to strike Section—13—and the right to 
self-organization set out in Section 7 itself, all relates to 
the issue of this case. 


In the course of the administration of this statute over 
the years, there have been cases requiring a balancing of the 
legitimate interests of various parties, either directly in- 
volved in the proceeding or affected by it. As the Respond- 
ent correctly says, it is not always possible or proper to 
give literal effect to any one section of the law when, on its 
face, it seems to conflict with other explicit provisions. Be- 
cause the object of the Union’s picketing in this case was to 
force the Company to commit an act prohibited by the 
statute itself,® and directly to deprive the employees of a 
right expressly guaranteed to them by the same Act, there 
is no occasion here to balance conflicting interests or rights. 


Clearly, therefore, the Respondent’s analogy between this 
case and a majority union’s picketing for recognition, or to 
win economic demands, or in protest against unfair labor 
practices, is entirely mistaken. It has been said that there 
is no greater form of encouragement to membership in a 
union than granting it exclusive recognition.” Yet, in the 
ease of a majority representative, the employer does not 


8 See for example, the recent Supreme Court decision in Buffalo Linen, Truck 
Drivers Local Union No. 449 v. N.L.E.B., 77 S. Cf. 43 where the Supreme 
Court unanimously ruled that 


“the Board correctly balanced the conflicting interests [of the employees 
in exercising their protected right to strike and the employer in preserving 
the multi-employer bargaining basis from distintegration] in deciding 
that a temporary lockout ... was lawful.” The Court went on to say: 
“the ultimate problem is the balancing of the conflicting legitimate in- 
terests. The function of striking that balance to effectuate national labor 
policy is often a difficult and delicate responsibility, which the Congress 
committed primarily to the National Labor Relations Board subject to 
limited judicial review.” 

9 Sunbeam Corporation, 99 NLRB 546, 550. 

10 See International Metal Products Co., 104 NLRB 1076, for a direct hold- 
ing that execution of an exclusive recognition contract with a minority union, 
with nothing more shown, constitutes a violation of Section 8(a)(2) and (1) 
of the Statute. 
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thereby violate Section 8(a) (1), which, read literally, pro- 
tects the minority group also from interference with their 
right to reject any union. In conflict with the words of Sec- 
tion 8(a)(1), however, Section 9 declares that the majority 
union “shall be the exclusive representative of all the em- 
ployees.” Thus, unlike the Respondent here, a majority 
union has the right—indeed the duty—to represent all the 
employees. Concommitantly, considering the interrelated 
provisions of the statute, a minority of the employees do 
not have the right not to be represented by a union duly 
selected by a majority of their fellow workers. In fact, the 
legality of majority picketing for proper objectives is clear 
without the necessity of balancing conflicting interests or 
rights. 


Equally inapposite to the case at bar is minority picketing 
for organizational purposes. In words, at least, such con- 
duct falls within the statutory “right to self-organization” 
set out in Section 7 of the Act. More important, organiza- 
tional picketing is not tainted, on its face, with the unlawful 


direct purpose of forcing the commission of an unfair labor 
practice by the employer and the summary imposition of an 
unwanted union upon its employees. At the same time, as 
explained above, minority picketing, even for organizational 
purposes, exerts a coercive force upon the employees who 
prefer to work. Such a case, therefore, may well require a 
balancing of the right to organize against the right to be 
free of restraint in the selection of a bargaining represent- 
ative. That situation is not presented in this case and we do 
not pass upon it, but, as cases of conflicting rights arise, we 
shall undertake that “difficult and delicate responsibility” 
which is our duty in the administration of the statute en- 
trusted to us. 


As to tthe Section 13 “right to strike” provision, it has no 
relation to stranger picketing, which the minority union 
utilized in this case. But even assuming that the pickets 
were employees of the Curtis Company, our ultimate finding 
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would be the same.” Whether it uses employee union ad- 
herents or persons having no relation to the employer, to do 
the picketing, it is always the Union’s conduct that is being 
judged. The identity of the pickets, whose individual action 
is not subject to statutory restraint, is irrelevant. We are 
concerned only with the right of the employees who are at 
work, and in either case, the unlawful coercion caused by 
the Union or its agents, who are responsible for the picket- 
ing, is the same. 


And finally, even if we are to view this very case as the 
Respondent insists, in terms of balancing the rights of 
opposing parties, we could hardly emerge with a different 
conclusion. Merely by setting in their proper perspective 
the allegedly conflicting “rights” the question literally 
answers itself. On the one hand, we have the right of the 
employees to select representatives of their own choosing, 
free from restraint and coercion by labor organizations or 
by employers. On the other hand, we have the purported 
right of a union to seek representative status. But a union 
that does not represent the employees has no right to im- 
mediate recognition. If the employer were to grant ex- 
elusive bargaining status to a union which did not represent 
a majority, the employer would itself be violating the Act. 
Thus the Union here was attempting by coercion to cause 
the employer to commit an unfair labor practice. This is 
not the kind of activity that the Act intends to protect. The 
picketing by Local 639 here, in view of its object, is scarcely 
to be equated to the rights of the employees to be free of all 
forms of coercion and restraint. To subordinate whatever 
“right” there may be to picketing for an unlawful object, to 
the right of employees subjected to that picketing to be 


11 We make this point clear because in Willard W. Shepherd and Norma D. 
Shepherd, d/b/a Shepherd Machinery Company and Mrs. Edwin Selvin, An 
Individual, Cases Nos. 21-CB-850, 21-CC-229, in which the Board heard oral 
argument simultaneously with the oral argument in the instant case, the same 
basic 8(b)(1)(A) issue is posed with respect to pickets who are not shown to 


be strangers. 
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free from the coercion inherent in all picketing, is not a 
delicate question but an obvious must. 


Lastly, the Respondent Union contends that assuming, 
arguendo, that peaceful picketing coerces employees within 
the literal meaning of Section 8(b) (1) (A) in their Section 7 
guaranteed rights, the legislative history of the Act and 
Board precedent establish that Congress never intended 
peaceful picketing, no matter what the objective, to be 
within the purview of Section 8(b)(1)(A). The short an- 
swer to this argument could well be the words of the United 
States Supreme Court that “... where the words are plain, 
there is no room for construction.” 


But the Respondent so presses upon us that the legisla- 
tive history “unequivocably” establishes a contrary Con- 
gressional intent that we have, nevertheless, examined it in 
order to ascertain whether it really conflicts with our inter- 
pretation of the meaning of Section 8(b) (1) (A). The prin- 
cipal item of legislative history relied upon by the 
Respondent Union is found in a report of the “watch dog 
committee” of Congress dated 1949. It reads as follows: 

Another instance of a strike to force an employer to 
Violate the law is a strike by a minority group of em- 
ployees for recognition. It seeks to deprive employees 
of their rights under Section 7 of the Act, ... If an em- 
ployer accedes to such demand, he participates in fore- 
ing his employees to bargain collectively through an 
agent to which a majority of them are opposed. That 
such a strike is not an unfair labor practice under the 
present act has been made clear. In Matter of Perry 
Norvell, 80 NLRB 225, 23 LRRM 1061, Nov. 12, 1948) 
the Board held that a strike by a minority group for 
recognition, where another union was recognized agent, 
did not constitute “restraint or coercion” of the em. 
ployees in violation of Section 8(b)(1)(A). In other 


12 Osaka Shosen Kaisha Line v. U.S., 300 U. S. 98,101. See also Kuehner v. 
Irving Trust Company, 299 U. 8. 445, 449: “The legislative history of this 
provision ... cannot affect its interpretation, since the language of the Act as 
adopted is clear.” 
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words, the Board held that the strike did not restrain 
or coerce the employees in the exercise of their right to 
choose their own bargaining representative or to re- 
frain from choosing one, although its objective was to 
force them to choose an agent to which a majority of 
them were opposed. (Emphasis supplied.) 


The Report goes on to say: 


The Taft-Hartley Law’s only limitation upon such 
strikes is that provided by Section 8(b)(4)(C). The 
right to strike for recognition is only foreclosed when 
another labor organization has been certified as the 
bargaining representative. 

A labor organization may lose an election in which it 
was the only union on the ballot and the next day call a 
legal strike to force the employer to recognize it as the 
bargaining agent for those employees who have just 
rejected it. 

Present law in no way limits the primary strike for 
recognition except in the face of another union’s 
certification. 


This quotation seems, on quick reading, to be highly signi- 


ficant in the evaluation of Section 8(b)(1)(A). But a num- 
ber of factors serve to minimize if not vitiate entirely its 
effect. First, the report of the Joint Committee was made 
several years after the enactment of the Taft-Hartley 
amendments and as such is not legislative “history” at all, 
but at most a statement by a subsequent Congressional 
committee.” * 


Second, the Report does not even purport to state that 
Congress intended, when it passed the amendments, to ex- 
empt primary strikes or picketing from the coverage of 
Section 8(b)(1)(A) in all circumstances. Instead, the Re- 
port merely sets forth the Board’s decision in Perry Norvell 
and interprets it as a clear holding that a minority strike 


13 See U. S. v. The United Mine Workers of America, 330 US. 258. Mr. Chief 
Justice Vinson, speaking for a majority of the Court, specifically refused to 
give weight to opinions of Senators expressed after passage of the statute and 
relied on the meaning of the statute as written and as explained by contempo- 
raneous debate on the floor of the House. 
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for recognition is not a violation of Section 8(b)(1)(A). 
Although we believe that this Report overstates the effect 
of the Board’s decisions in Perry Norvell and in NMU,™ 
whether the appraisal is correct or not is not germane to the 
question of whether it constitutes “legislative history,” or 
even an attempt after the Act was passed to state congres- 
sional intent nunc pro tunc. 


Finally, assuming that the Joint Committee Report may 
properly be relied upon as “legislative history” and given 
some weight, the true legislative history contained in the 
various reports and debates concerning the amendments 
during their course through initial proposal to final enact- 
ment suffices, at the very least, to offset what the Respond- 
ent claims the Joint Committee Report stands for. And 
what in its best posture for the Respondent is at most am- 
biguous legislative “history” cannot impel disregard for 
the plain language of Section 8(b)(1)(A). 


We shall not here undertake to set forth every item of 


legislative history that touches on the issue for to do so 
would unduly burden this decision. A number of items of 
legislative history quite clearly support the General Coun- 
sel’s position and are enough to show that the legislative 
history generally cannot contradict the obvious meaning of 
the words of Section 8(b)(1)(A).* 


A most significant interchange occurred between Senators 
Taft and Pepper in connection with the then proposed Sec- 
tion 8(b)(1)(A) which was not in the original Senate Bill.** 


14 National Maritime Union of America (The Texas Company ), 78 NLRB 
971. 

25 Some of the legislative history seems to lend support to the Respondent’s 
position (see, for example, the portions quoted by the Board in the NMU and 
Perry Norvell cases) but the clearer statements of legislative intent more than 
outweigh the portions to which the Respondent points. And, as indicated 
below, even parts of the legislative history cited by the Respondent in support 
of its contention have been viewed precisely the other way by some authorities. 
See the Capital Service case, infra. 

16 Congressional Record, April 25, 1947, pages 41-44. 
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Senator Taft talks first of a Board case, Hall Freight Lines, 
65 NLRB 397. There, a union called a strike of dockmen in 
order to prevail upon truckdrivers to join. As no loading 
was being done by the dockmen, there was no work for the 
drivers, who then voted in an informal election 5 to 4 to join 
the union. The Employer and Union then executed a closed- 
shop contract, and 7 of the 9 drivers (3 had changed their 
minds about joining it after the closed-shop contract was 
executed) were discharged pursuant to the closed-shop con- 
tract. The Board dismissed charges against the Employer 
that it had assisted the Union, and thereby the Board gave 
effect to the 5-4 vote obtained by the union’s curtailing the 
drivers’ work. 


Senator Taft went on to say: 


This is a case of coercion of employees who had no 
connection at all with the union which was doing the 
coercion. 


Senator Pepper responded: 


... The Senator did not say that the men were threat- 
ened physically. If they were, they had a right to resort 
to police protection in their own State or City. 


Senator Taft: The main threat was “Unless you join 
our union, we will close down this plant, and you will 
not have a job.” That was the threat, and that is coer- 
cion—something which they had no right to do. 


The dockmen in that case were not striking for any 
particular benefit for themselves, but they were striking 
to coerce the other employees to leave the union of 
which they were members, and to join the other union— 
clearly an improper course of action, and clearly a mat- 
ter which should be restrained by the National Labor 
Relations Board. 


Let me point out again that the men who are coerced 
may not have anything to do with the union at all. 
They may have nothing to do with the leaders of the 
union who attempt to coerce them. The leaders who 
attempt to coerce them may not have anything to do 
with the plant in which the employees in question work. 
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Sometimes the union has not even gotten into the plant 
when they begin to coerce employees of the plant. 


We had a case last year where a union went to a plant 
in California and said, “We want to organize your em- 
ployees. Call them in and tell them to join our union.” 
The employers said, “We have not any control over our 
employees. We cannot tell them, under the National 
Labor Relations Act.” They said, “If you don’t we will 
picket your plant;” and they did picket it, and closed it 
down for a couple of months. 


Coercion is not merely against union members; it may 
be against all employees. 


The import of these remarks by Senator Taft leaves no 
room for doubt that the leading proponent of the amend- 
ments thought that “coerce” in Section 8(b)(1)(A) included 
picketing to close a plant or lessen its earnings and thereby 
put employees out of work or diminish their earnings. 


The precursor of Section 8(b)(1)(A) was Section 12 of 
the original House Bill (H.R. 3020). Under that bill, the 
actions of Respondent Union here would clearly have been 
unlawful. The Trial Examiner asserts that the omission of 
the particularized unlawful activities in the Act as ulti- 
mately passed indicates a congressional intent not to have 
declared them unlawful. In the circumstances, however, the 
import of the deletion of the detailed provisions of Section 
12 of H.R. 3020 and the substitution therefor of the present 
Section 8(b)(1)(A) is exactly the opposite of the Trial 
Examiner’s view. Thus, House Report No. 510 explains 
Section 8(b)(1)(A) in this language: 


. . im tts general terms covered all of the activities 
which were proscribed in Section 12(a)(1) of the House 
bul as unlawful concerted activities and some of the 
activities which were proscribed in other paragraphs of 
Section 12(a). While these restraining and coercive 
activities did not have the same treatment under the 
Senate amendment as under the corresponding pro- 
vision of the House bill, participation in them, as ex- 
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plained in the discussion of Section 7, is not a protected 
activity under the Act. ... The conference agreement, 
while adopting Section 8(b)(1) of the Senate amend- 
ment does not by specific terms contain any of these 
sanctions, but an employee who is discharged for par- 
ticipating in them will not... be entitled to reinstate- 
ment. (Emphasis supplied.) 


In Applying Section 8(1) of the existing law, the Board 
has not held to be unfair labor practices acts which 
constituted “interference” that did not also constitute 
restraint or coercion. Section 8(1) of the present law 
is written in broad terms, and only by long continued 
administrative practice has its scope been adequately 
and properly defined. Concern has heretofore been ex- 
pressed as to whether such practice would carry over 
into a corresponding provision of the new Section 
8(b)(1), and presumably because of this concern the 
words “interference with” were omitted from the pro- 
posed new section. Omission of these words from the 
proposed new section was not, however, intended to 
broaden the scope of Section 8(a)(1) as heretofore 
defined by the long-continued practice of the Board. 


And the Supreme Court in Auto Workers v. Wisconsin 
Labor Relations Board, 336 U.S. 245, (1949) quoted with 
approval the House Committee’s “real concern that the in- 
clusion of such a provision might have a limiting effect and 
make improper conduct not specifically mentioned subject 
to the protection of the Act.” 


The Court of Appeals for the Ninth Circuit in the Capital 
Service case * amply demonstrates that coercion within the 
meaning of Section 8(b)(1)(A) exists in even peaceful 
picketing. The Court said: 








“nothing could more strongly restrain Service’s em- 
ployees from retaining their non-union status or coerce 
them into joining the Bakery Union than stopping or 
making intermittent their employment by picketing 
with appeals to persuade the public to boycott the prod- 


17 Capital Service, Inc., v. N.L.B.B., 204 F. 24 848 (C.A. 9, 1953). 
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ucts of their work. The evidence shows that all of the 
picketed stores did cease to sell the products manufac- 
tured by Service’s employees. Here is more than an 
appeal to the employees to persuade their action. Here 
is successful economic coercion tending to prevent them 
from exercising their right to work by diminishing the 
public consumption of the product of their work.” 
Significantly, the Court of Appeals cited a number of ex- 
cerpts from the legislative history to support its view, in- 
cluding some of the very legislative history that the Re- 
spondent cites in support of its position that peaceful pick- 
eting never coerces. 


We recognize that reasonable men may often differ. The 
fact that a United States Court of Appeals draws exactly 
the opposite meaning from these statements than do the 
Respondent and the Trial Examiner, emphasizes, as we 
stated above, that the legislative history is certainly not so 
clear as to overcome the plain language of Section 
8(b)(1)(A). This is especially true when the objective of 
the picketing here, to induce an unfair labor practice by the 
Employer, is considered. A basic rule of statutory construc- 
tion is that the policy of the statute be taken into account.* 


Were we to concede an ambiguity in Section 8(b)(1)(A) 
and in its legislative history, we would for this reason still 
be impelled to the same conclusion. Hither the Union has 
violated Section 8(b)(1)(A) here or its attempt to cause 
Curtis Brothers to commit an unfair labor practice is not 
within the purview of this statute. Either the Union has 
violated Section 8(b)(1)(A) here or its attempt to force 
Curtis Brothers’ employees into a bargaining relationship 
not of their choosing is not within the purview of this 
statute. Either the Union has violated Section 8(b)(1)(A) 
here or Section 9(c) (3), as the attorney for the Respondent 
Union in the companion Shepherd case conceded at the oral 
argument, would be in effect a meaningless and useless sec- 


18 Markham v. Cabell, 326 U.S. 404; Nardone v. United States, 308 U.S. 338; 
United States v. Universal C.I.T. Credit Corporation, 344 U.S. 218. 
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tion.” Yet all of these concepts are part of the general 
policy of the National Labor Relations Act as amended. 
For that reason, if for no other, we would resolve any seem- 
ing ambiguity in Section 8(b)(1)(A) so as to comport to 
the general policy of the statute as a whole. 


The Respondent’s final argument, and one that the Trial 
Examiner also utilizes in finding no violation, is that earlier 
Board decisions are against the General Counsel’s position. 
None of the cases cited to us by the Respondent or adverted 
to by the Trial Examiner is directly in point. In many of 
them, a violation of some section of the Act other than 
8(b)(1)(A) was found—the Board holding only that the 
conduct called illegal did not also violate Section 8(b) 
(1)(A). As we have shown, the problem in the instant case 
is not “which section?” is involved but “has the Act been 
violated at all?” Thus the policy of the Statute which im- 
pels a finding of a violation here is not called into play in 
those cases where a violation was found in any event. In 
other decisions, more specifically the NMU and Perry Nor- 
vell cases, not only were violations of the Act found as to 
the Respondent Unions involved, but the particular union 
conduct to which this Respondent now points did not in- 
volve picketing for exclusive recognition by a union that 
clearly did not represent a majority of the employees. 
Furthermore, the Board said, in dismissing the particular 
8(b)(1)(A) allegation in NMU: 


“The touchstone of a strike which is violative of Section 
8(b)(1)(A) is normally the means by which it is ac- 
complished, so long as its objective ts directly related 
to the interests of the strikers and not directed pri- 


19 Section 9(c) (3) provides, in pertinent part: “No election shall be directed 
in any bargaining unit or any subdivision within which, in the preceding 
twelve-month period, a valid election shall have been held.” Were this Board 
to permit conduct that foists a collective bargaining representative upon un- 
willing employees immediately after a losing election, this provision of the 
Statute would have meaning only to the extent a union was willing to forego 
the use of coercion to achieve what the Statute expressly precludes the Board 
from according to it. 

















32 


marily at compelling other employees to forego the 
rights which Section 7 protects (Emphasis supplied).” 


No such legitimate objective was present here; the picketing 
for recognition was not “directly related to the interests of 
the strikers.” Instead, in direct contrast to the situation in 
NMU, it was “directed primarily at compelling . . . em- 
ployees to forego the rights which Section 7 protects.” 


On the other hand, to the extent that the cases cited seem 
contrary to the results reached here, we would be remiss 
in our duty were we to consider what is at best dubious 
precedent as overcoming the clear policy of the statute as a 
whole. 


As set forth above, there is substantial precedent for 
finding the violation here, for the courts have held that 
peaceful picketing can be coercive,” that peaceful picketing 
is not per se “free speech,” * and that the National Labor 
Relations Act does not “protect” concerted activities (i.e., 
picketing for an unlawful objective.” In the Garner case,” 
the Supreme Court had before it a factual situation almost 
identical to the one in the instant case. Although the issue 
before the Supreme Court was “preemption” the following 
significant language was used: 


“This is not an instance of injurious conduct which the 
National Labor Relations Board is without express 
power to prevent and which therefore is governable by 
the state or it is entirely ungoverned.” 


“Congress has taken in hand this particular type of 
controversy where it affects interstate commerce. In 
language almost identical to portions of the Pennsyl- 
vania statute, it has forbidden labor unions to assert 
certain types of coercion on employees through the 
medium of the employer.” 


20 For example, Capital Service, supra. 

21 See footnote 5, supra. 

22 Southern Steamship Company v. N.L.R.B., 316 U.S. 31; N.L.B.B. v. Sands 
Manufacturing Company, 306 U.S. 332. 

23 Joseph Garner, et al. v. Teamsters, et al., 346 U.S. 485. 
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The Supreme Court obviously thought that the Board 
had power to prevent the precise kind of activity we are 
here asked to prevent. 


For all the foregoing reasons, we find that the Respond- 
ent Union, by picketing for recognition as the exclusive bar- 
gaining representative when it did not represent a majority 
of Curtis Brothers’ employees, restrained and coerced Cur- 
tis Brothers’ employees in the exercise of the rights guar- 
anteed them by Section 7 of the Act, thereby violating 
Section 8(b)(1)(A). 


The Remedy 


Having found that the Respondent has violated Section 
8(b(1)(A) of the Act, we shall order the Respondent to 
cease and desist therefrom and take certain affirmative ac- 
tion in order to effectuate the policies of the Act. 


ORDER 


Upon the entire record in the case, and pursuant to 
Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby or- 
ders that the Respondent, Drivers, Chauffeurs, and Helpers 
Local 639, International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen, and Helpers of America, AFL-CIO, 
and its officers, representatives, agents, successors and as- 
signs, shall: 


1. Cease and desist from restraining or coercing employ- 
ees of Curtis Brothers, Inc. in the exercise of the rights 
guaranteed in Section 7 of the Act. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


(a) Post in conspicuous places in the Respondent Union’s 
business offices, meeting halls, and all places where notices 
to its members are customarily posted, copies of the notice 
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attached hereto marked “Appendix.” ** Copies of said no- 
tice, to be furnished by the Regional Director for the Fifth 
Region, shall, after being duly signed by official represent- 
atives of the Respondent Union, be posted by the Respond- 
ent immediately upon receipt thereof and be maintained by 
it for sixty(60) consecutive days thereafter. Reasonable 
steps shall be taken by the Respondent to insure that said 
notices are not altered, defaced, or covered by any other 
material. 


(b) Mail signed copies of the notice attached hereto 
marked “Appendix” to the Regional Director for the Fifth 
Region for posting, Curtis Brothers, Inc., willing, at all 
locations where notices to the Company’s employees are 
customarily posted. Copies of said notice, to be furnished 
by the Regional Director for the Fifth Region, shall, after 
being duly signed by authorized representatives of the 
Respondent, be forthwith returned to the Regional Director 
for such posting. 


(c) Notify the Regional Director for the Fifth Region in 
writing, within ten (10) days from the date of this Order, 
as to the steps the Respondent has taken to comply 
herewith. 


Dated, Washington, D. C., October 30, 1957. 
Boyd Leedom, Chairman 
Philip Ray Rodgers, Member 


Stephen S. Bean, Member 
NATIONAL LABOR RELATIONS BOARD 


(SEAL) 


24In thelevent that this Order is enforced by a decree of a United States 
Court of Appeals, there shall be substituted for the words “PURSUANT TO 
A DECISION AND ORDER” the words “PURSUANT TO A DECREE OF 
THE UNITED STATES COURT OF APPEALS, ENFORCING AN ORDER.” 
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JOSEPH ALTON JENKINS, MEMBER, concurring: 


The only issue presented by this case is whether Section 
8(b)(1)(A) of the Act prohibits a union from picketing to 
coerce an employer into compelling his employees to join 
the union after this Board has certified that the union 
failed to receive a majority of votes in a Board-conducted 
election. Like my colleagues, I believe that Section 
8(b)(1)(A) does proscribe such picketing. 


The Respondent here, although representing, at most, 
only a very small minority of the employees, nevertheless 
picketed the premises of the Employer with the 1: ‘mediate 
object of compelling the Employer to recognize it as ex- 
elusive bargaining representative of all of the Employer’s 
employees.” Clearly, had the Employer capitulated ; had it 
recognized and dealt with the Respondent under these cir- 
cumstances, it would have violated Sections 8(a) (2) and (1) 
of the Act. Picketing designed to accomplish a result spe- 
cifically made unlawful by the Act must, itself, be unlawful. 
When it it conducted in the context presented by this case 
it is unlawful in that it is violation of Section 8(b)(1)(A). 
In my opinion, the mandate of the Act, as expressed in its 
policies, can lead to no other conclusion. Section 8(b) (1) (A) 
specifically prohibits a labor organization from coercing 
empolyees in the exercise of rights guaranteed by Section 7. 
When the Respondent, by picketing, sought to coerce the 
employees in the exercise of rights guaranteed by Section 7. 
which had but recently been rejected by these employees, 
Section 8(b)(1)(A) was thereby violated. 


There is nothing novel in the foregoing conclusion. 
Tribunals other than this Board, when called upon to inter- 
pret State statutes or State policies similar to that of the 
National Labor Relations Act have reached similar con- 


25 Like my colleagues, I find that the picketing of the Respondent herein, 
subsequent to the Board-conducted election, was for the object of recognition. 
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clusions. Thus, in Pappas against Stacey,* the issue was 
whether the Maine Court had the power to enjoin picketing 
by a union which represented only 3 out of 30 employees in 
the unit and where the purpose of the picketing was con- 
ceded to be “to organize other employees [and] ultimately 
to have the plaintiff enter into collective bargaining and 
negotiation with the Union.”* The Maine Supreme Ju- 
dicial Court construed the Maine statute as giving employ- 
ees the right to organize” . .. free from interference, 
restraint or coercion by their employers or other per- 
sons,” ** and held: 


A coercive force is generated by the picketing to secure 
new members for the union. It is apparent that this 
force is applied to the employer to urge his employees 
to join the union to save his business, and to the em- 
ployees to join to save their livelihood. 


In reaching for the employees, there is a steady exact- 
ing: pressure upon the employer to interfere with the 
free choice of the employees in the matter of organiza- 
tion. To say that the picketing is not designed to bring 
about such action is to forget an obvious purpose of 
picketing—to cause economic loss to the business dur- 
ing| non-compliance . . . with the requests of the 
Union. * * * 


The employee cannot escape a share of the irreparable 
damage admittedly caused to the business on which his 
livelihood depends. Irreparable damage to employer 
must in any appreciable period be like damage to the 
employee. The defendants say in substance to the 
twenty-seven non-union workers—‘join with us or we 
will continue to harm the business in which you are 
employed.’ 


26151 Me. 36, 116 A. 2d, 497; 36 LRRM 2619, appeal dismissed by the U.S. 
Supreme Court, 76 Sup. Ct. 117; 350 U.S. 870; 36 LRRM 2756. 

27 The citing of this case insofar as it mentions the organizational objective 
of the picketing is not to be construed as an expression of my viewpoint with 
regard to, organizational picketing, as such (if there is any such thing as 
purely organizational picketing),—that issue is not before the Board at this 
time 


28 Note the similarity of this wording to Section 7 of the N.L.R.A. 
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The picketing is at least an act of interference with the 
employee in the exercise of his personal rights. It 
violates the language and the purpose of the statute, 
supra, and it is unlawful. 


(Emphasis supplied.) ” 


Moreover, during the past few years, the Supreme Court 
of the United States has had occasion to stamp its approval 
upon similar policy decisions on appeals from State courts 
in both the Gazzam and the Vogt cases,® cited in the major- 
ity opinion. The Supreme Court held in such cases that 
under State statutes similar in content and in declared pol- 
icy to the National Labor Relations Act, picketing by a 
minority union for the purpose of compelling an employer 
to enter into an agreement with the union was proscribed as 
a violation of State policy because it was an attempt to 
coerce employees in the exercise of their rights. In the 
Gazzam case, the Supreme Court held: 


... here, the union was using its economic power with 
that of its allies to compel respondent to abide by union 
policy rather than by the declared policy of the state 
that guaranteed workers free choice of representatives 
for bargaining purposes. If the respondent had com- 
plied with Petitioner’s demands and had signed one of 
the tendered contracts and lived up to its terms, he 
would thereby have coerced his employees. The em- 
ployees would have had no free choice as to whether 
they wished to organize or what union would be their 
representative. 


In the Vogt case, which was, indeed, very similar to the 
case at bar—and arose under a Wisconsin statute which 
made it an unfair labor practice to “. . . coerce, intimidate, 


29 For similar decisions under similar State laws, see Goodwin’s, Inc. v. 
Hagedorn, 303 N.Y. 300; Dairy Workers Union v. Milk Driers (N.J.), 39 
LREM 2208; Audubon Homes v. Spokane Building Council (Wash. ) 298, p. 2, 
D 1112; Blue Board Cafeteria v. Hotel and Restaurant Employees, 254 8. W. 
2d 335 (Ky.); and Vogt v. Teamsters Local 695, 270 Wis. 315. 

30 Building Service Union v. Gazzam, 339 U. S. 532; Teamsters Local 695 v. 
Vogt, Inc., 354 U.S. 284, decided June 17, 1957. 
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or induce any employer to interfere with any of his employ- 
ees in the enjoyment of their legal rights”—the Supreme 
Court held that the Wisconsin Court had the right to enjoin 
the Union’s minority recognition picketing. It seems to me 
most significant that the Supreme Court, in making its find- 
ing affirming the Wisconsin court, made the following 
reference: 


The Stacey case is this case. ... As in Stacey, the high- 
est state court drew the inference from the facts that 
the picketing was to coerce the employer to put pres- 
sure on his employees to join the union, in violation of 
the declared policy of the State. (For a declaration of 
similar congressional policy, see Section 8 of the Taft- 
Hartley Act, 61 Stat. 140, 29 U.S.C. Section 158.) 
(Emphasis supplied.) 

Although dictum, I believe that the Court had in mind 
that the Act proscribes picketing such as the Respondent 
here has utilized, inasmuch as the Vogt case deals with the 
same type of picketing activity for a like object as the 
picketing which is the subject of this case. This view is 
strengthened when Vogt is read in the light of the Garner 
case. 


Garner was a truckman and had 24 employees, 4 of whom 
were members of the picketing Teamsters Union. No con- 
troversy, labor dispute or strike was in progress at the 
None of the pickets were employees. The picketing was 
None of the pickets were employees. Th picketing was 
orderly and peaceful. 


The Supreme Court held (at p. 487) : 


The courts below found that respondents’ purpose in 
picketing was to coerce petitioners into compelling or 
influencing their employees to join the Union. 


The equity court held that respondents’ conduct 


31 Joseph Garner, et al. v. Teamsters, et al., 346 U.S. 485. 
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violated the Pennsylvania Labor Relations Act.* The 
Supreme Court of the Commonwealth held, quite cor- 
rectly, we think, that petitioners’ grievance fell within 
the jurisdiction of the National Labor Relations Board 
to prevent unfair labor practices. It therefore inferred 
that state remedies were precluded. * * * 


3The Pennsylvania statute does not specifically prohibit the type of 
union conduct charged in the complaint. However, the court reasoned 
that the union was attempting to force petitioners to violate Section 
6 (¢) of the statute, which provides that ‘It shall be an unfair labor 
practice for an employer. . . - (¢) By discrimination in regard 
to hire or tenure of employment, or any term or condition of employ- 
ment to encourage or discourage membership in any labor organiza- 
tion. . . Pa. Laws 1937, 1172, Purdons Pa. Stat. Ann. 1952, Tit. 
43, Section 211.6. 


(at p. 488-489) : 


The National Labor Management Relations Act, as we 
have before pointed out, leaves much to the states, 
though Congress has refrained from telling us how 
much. We must spell out from conflicting indications 
of congressional will, the area in which state action is 
still permissible. 


This is not an instance of injurious conduct which the 
National Labor Relations Board is without express 
power to prevent and which therefore either is ‘govern- 
able by the State or it is entirely ungoverned.’ * * * 


Congress has taken in hand this particular type of con- 
troversy where it affects interstate commerce. 
LANGUAGE ALMOST IDENTICAL TO PARTS OF 
THE PENNSYLVANIA STATUTE, IT HAS FOR- 
BIDDEN LABOR UNIONS TO EXERT CER- 
TAIN TYPES OF COERCION ON EMPLOYEES 
THROUGH THE MEDIUM OF THE EMPLOYER, 
(Emphasis supplied.) 


[5 In this footnote, p. 489, the Court set forth the provisions of Sec- 
tions 8 (b) (2) and 8 (a) (3).] 

While the Court also indicated that it would not surmise 
how the Board would have decided the Garner controversy 
if presented to it in the first instance, I deem it significant 
that the Supreme Court squarely held that the Board has 
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been given express statutory authority to deal with a case 
involving a controversy almost identical in its basic ele- 
ments to that now before us. Since Garner, the Supreme 
Court has twice held that with respect to industries affect- 
ing commerce the Board alone has authority to deal with 
minority picketing to compel recognition by an employer 
of a union as the exclusive bargaining agent for its em- 
ployees and for a union-shop contract, the means whereby 
the employer would effectively compel unwilling employees 
to join the very union they had refused to accept as their 
representative or had expressly repudiated. Amalgamated 
Meat Cutters v. Fairlawn Meats, Inc., 353 U.S. 20, 22-23, 
vacating and remanding 164 Ohio St. 285, 130 N.E. 2d 237; 
San Diego Building Trades Council, et al. v. Garmon, et al., 
353 U.S. 26, 27-28, vacating 45 Cal. 2d 657, 291 P. 2d 1. This 
disposes of any contention that Congress did not deal with 
the subject matter of the case now at hand. The Supreme 
Court has said that it did. : 


Following Garner, the Court of Appeals for the Second 


Cireuit considered the question of stranger picketing for a 
contract. In reversing a District Court’s injunction in Aetna 
Freight Lines v. Clayton, 228 F. 2d 384, 389, the Court, cit- 
ing Garner, stated: 


Here is simply a case of peaceful picketing against 
which Congress in the Act has provided the complete 
remedy. (Emphasis supplied.) 


The Supreme Court denied certiorari. 351 U.S. 950. I am 
also impressed that the Supreme Court of the Common- 
wealth of Pennsylvania put the same construction on almost 
identical language as I placed on Section 8(b) (1) (A). 


In addition, the legislative history of the Act itself makes 
it clear that Section 8(b)(1)(A) was designed to proscribe 
minority picketing for recognition such as the Union in this 
case conducted. Time after time in the congressional de- 
bates which preceded the passage of the Act the late Sen- 
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ator Taft stated that a purpose of Section 8(b)(1)(A) was 
to protect employees from being forced to become members 
of minority unions, or of stranger unions, against their will. 
In this connection one such statement warrants repetition: 


Let me point out again that the men who are coerced 
may not have anything to do with the union at all. They 
may have nothing to do with the leaders of the union 
who attempt to coerce them. The leaders who attempt 
to coerce them may not have anything to do with the 
plant in which the employees in question work. Some- 
times the union has not even gotten into the plant when 
they begin to coerce employees at the plant. 


We had a ease last year where a union went to a plant 
in California and said, ‘We want to organize your em- 
ployees. Call the men and tell them to join our union.’ 
The employers said, ‘We have not any control over our 
employees. We cannot tell them, under the National 
Labor Relations Act.’ They said, ‘If you don’t, we will 
picket your plant.’ And they did picket it, and closed it 
down for a couple of months. 


Coercion is not merely against union members; it may 
be against all employees. * * * 


There is no law of any State providing that a man can- 
not threaten another man that if he does not join 
a union he may lose his job, or that something may 
happen to him other than actual physical violence. 
There are plenty of methods of coercion short of actual 
physical violence. (Emphasis supplied.) 


What stronger declaration can be found that coercion of 
the type emanating from minority recognition picketing was 
meant to be proscribed by Section 8(b)(1)(A)? What 
stronger contention can be presented in favor of the broad 
interpretation, which I espouse, than this quotation which 
clearly implies that means or methods such as violence be 
left to the States for policing while unlawful objectives are 
for this Board to remedy? In this I am supported by the 


32 93 Cong. Rec. 4144-4145; 2 Leg. Hist. 1030-1031. 
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Supreme Court. In International Union v. Wisconsin 
Board, 336 U.S. 245, the Court stated (at 253) : 


While the Federal Board is empowered to forbid a 
strike, when and because its purpose is one that the 
Federal Act made illegal, it has been given no power to 
forbid one because its method is illegal—even if the il- 
legality were to consist of actual or threatened violence 
to persons or destruction of property. (Emphasis 
supplied.) 

A more restrictive interpretation defeats the policies of the 

Act.* 


The picketing which constitutes the gravamen of the com- 
plaint in this case occurred immediately after a Board-con- 
ducted election in which the employees involved almost 
unanimously rejected the picketing union. The policy of 
the Act that employees be assured freedom of choice of 
bargaining representatives would be completely destroyed 
and the Board’s election machinery rendered ineffectual if, 
following such a Board-conducted election, a union which 
has been completely and thoroughly rejected by the em- 
ployees involved could then force itself upon those employ- 
ees by picketing their employer for recognition purposes, 
and thus gain what it did not lawfully gain by means of the 
previously held, statutory, Board-conducted election. I be- 
lieve that the Board would be remiss in the duties imposed 
by the Act if it permitted a minority union to accomplish 
by coercion what it has previously been unable to accom- 
plish by a valid election. 


It is the policy of the Act to prevent interference with the 
right of employees to freely choose or refrain from choos- 
ing a bargaining representative. The Congress invested 
the Board with authority to enforce this policy by the 


33I do not here discuss the line of cases, amply treated in the majority opin- 
ion, which hold that picketing is not necessarily free speech and that whether it 
is protected under the 14th Amendment of the Constitution depends upon the 
context in which the picketing occurs. The principle of those cases is too well 
established to warrant discussion. See the Vogt case, cited fn. 30, supra. 





43 


application of Section 8(b)(1)(A) with regard to labor 
organization unfair labor practices in the same sense that 
the Board was given authority to enforce it to remedy em- 
ployer unfair labor practices in Section 8(a) (1). As hereto- 
fore stated, this was the Congress’ declared intent. It 
follows that Section 8(b)(1)(A) deals with all forms of 
coercion, economic or otherwise, for the proscribed objec- 
tives. When the object of picketing by a minority union is 
to force employees to join a union which is not of the 
majority’s choosing, the Board must apply Section 8(b) 
(1)(A) in its broad sense to enjoin and remedy such 
picketing. 


I do not believe that Congress intended to or did write 
a statute providing for elections conducted at public ex- 
pense which are to be considered binding if the union wins 
but not binding if the union loses. Further, I believe Sec- 
tion 8(b)(1)(A) to be directed toward the accomplishment 
of a fundamental objective of the Act, ie., to protect em- 
ployees in the exercise of the rights guaranteed by Section 
7 of the Act. While the States may more immediately and 
effectively protect employees from physical coercion 
through the exercise of their police power (and Section 8(b) 
(1)(A) may incidentally also provide another remedy), a 
primary purpose of such section is to deal with the more 
subtle forms of coercion and restraint engaged in for an 
unlawful purpose. When a union has lost an election con- 
ducted by the Board, it coerces and restrains employees 
when it pickets thereafter to compel the employer either to 
lose business or force his employees to join the union, and 
it ecoerces and restrains the employees when it is attempting 
to cause or causes their employer to lose business because 
it places the employees’ security in their jobs and wages in 
danger. It seems clear to me that Congress was dealing 
much more with objectives than means. Though there are 
Board eases to the contrary, those cases seem to me to be 
an exercise in mystical semantics. While mystical semantics 
may have their place in an intellectual exercise, they have 
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no place in the interpretation of a statute designed to ef- 
fectuate an economic policy. The statute, if it is to aeccom- 
plish its avowed purpose, must be construed in the light of 
the economic realities of commercial life. Many who would 
resist physical coercion with a stout heart quail before the 
fear of economic reprisal. 


The genius of the Wagner Act lay in the fact that its pro- 
visions were broad and were interpreted broadly so as to 
prevent the avoidance of its impact by intellectual subleties 
or by-play. Similarly, we should so construe the amend- 
ments to that Act (z.e., Taft Hartley) so as to accomplish 
their purpose. These are not amendments dealing with the 
rights of private parties, but dealing with a basic policy of 
the Government of the United States, and, as such, should 
be so construed. The purpose of Section 8(b)(1)(A) is to 
free employees from coercion and restraint, but the forms 
of such coercion and restraint are not specified. The words 
“restrain and coerce” appear both in 8(a)(1) and 8(b) 
(1)(A), As Senator Taft stated, the Board has interpreted 
8(a)(1) for years and 


All that is attempted is to apply the same provisions 

with exact equality to labor unions.” 
It necessarily follows that Congress intended to leave it to 
the Board to prohibit such coercion and restraint in what- 
ever form or context it may appear in the same manner 
that the Board for many years has prevented restraint and 
coercion on the part of the employers under Section 8(a) (1) 
of the Act. 


I note the statement of our dissenting colleagues that the 
Supreme Court in UMV. v. Arkansas Oak Flooring, 351 
U. S. 62, “relied upon” the report of the “watchdog com- 
mittee” discussed in his dissent and in the majority decision. 
In particular, the Court quoted at footnote 14 the following 


from the report: 
8493 Cong. Rec. 4562, 2 Leg. Hist. 1207, cited with approval in Capital 
Service, Inc. v. N.L.B.B., 204 F. 2d. 848, 852 (C. A. 9). 
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Present law in no way limits the primary strike for 
recognition except in the face of another union’s 
certification. 


However it is to be noted that the Court was considering 
only an undisputed majority strike. The issue in that case 
was whether a state court could enjoin a majority strike 
for recognition by a union which had not filed the informa- 
tion and affidavits described in Sections 9(f), (g) and (h). 
Apparently dispositive of the question as to whether the 
oft-quoted Committee Report is conclusive is other lan- 
guage of the Court. On page 68 of the decision, the Court, 
in footnote 2 discussed the question as to whether the strik- 
ing union represented a majority of the employees. The 
court stated: 


Respondent also had sought the injunction on the alter- 
native ground that the request for recognition by the 
union was being made in the absence of a selection of 
the union by the majority of the respondent’s employ- 
ees. The Supreme Court of Louisiana did not pass on 
this contention. The record upon which the temporary 
and permanent injunctions were granted contained 
concededly genuine applications for union membership 
and authorizations for union membership and authori- 
zations of representation from 179 of the 225 eligible 
employees. Accordingly we do not now consider the 
questions that would have been presented if the union 
or the pickets had represented less than a majority of 
the eligible employees or if there had been a bona fide 
dispute as to the existence of authorization from a 
majority of the eligible employees.* 


The Court in Arkansas clearly differentiated between 
majority picketing for recognition which it held to be legal 
and picketing for such recognition by a stranger or minority 
union, a question which it did not have to consider in that 
case because of the undisputed majority status of the picket- 
ing union. However, in Garner,** the Court did consider the 


35 (Emphasis supplied.) 
36 Supra. 
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question of picketing by a stranger or minority union and 
found it to be forbidden by the Act. 


Nor do I or the majority hold as the dissent seems to 
imply that all picketing is banned. The Supreme Court in 
Arkansas specifically found to the contrary and held that 
picketing by a majority union for recognition albeit a non- 
complying union, is legal and protected by the Act. In view 
of the implications of the dissent, I again repeat that all I 
hold herein is that stranger or minority picketing for recog- 
nition under the circumstances herein, is condemned by the 
Act. 


Dated, Washington, D. C., October 30, 1957. 


Joseph Alton Jenkins Member 
NATIONAL LABOR RELATIONS BOARD 


ABE MURDOCK, MEMBER, dissenting: 


My colleagues here overturn long standing Board prece- 
dents to adopt an interpretation of the Statute of far-reach- 
ing consequence, seriously detrimental to the rights of 
employees to engage in concerted activities. I must dissent. 
I would adopt the Intermediate Report which painstakingly 
reviews the legislative history and the applicable precedents 
which it correctly applies. : 


The members of the majority and the concurring member 
here find that peaceful picketing—in fact, picketing by no 
more than two pickets at non-employee entrances of an em- 
ployer’s business who did not even talk to employees— 
“eoerces” employees within the meaning of Section 8(b) 
(1)(A) of the Act because the union did not have a major- 
ity and its purpose was recognition. In order to so find, 
they adopt a theory of coercion so extreme as to render all 
picketing unlawful under Section 8(b)(1)(A) and all 
pickets unprotected by Section 8(a) (3). Their theory of 
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coercion is this: employees may sustain economic loss if 
their employer’s business suffers as a result of picketing; 
therefore, employees are pressured by picketing. When, in 
addition, the object of the picketing affects employee rights 
under Section 7 of the Act, then the requirements for finding 
coercion under Section 8(b)(1)(A) are fulfilled—the picket- 
ing pressures employees in the exercise of their rights 
guaranteed by Section 7. Obviously such a theory is ap- 
plicable to all picketing. Inherent in any picketing is the 
possibility of economic loss due to curtailment of the em- 
ployer’s business. Inherent in any picketing is an effect 
upon Section 7 rights since picketing necessarily affects 
the right of employees to refrain from supporting the con- 
certed activity of picketing and any purpose to which it may 
be directed. 


The majority seeks to narrow the obvious applicability 
of their coercion theory to all other picketing by emphasiz- 
ing their holding that the purpose of the picketing in this 
case was improper in that it sought recognition for a labor 
organization which represented only a minority of the 
employees. But the object of picketing does not influence 
its nature or its effect upon employees. Whatever pressure 
is exerted on employees by reason of the possibility of 
financial loss due to picketing is the same regardless of the 
object of the picketing. And the effect of the picketing on 
the exercise of Section 7 rights by employees is present 
regardless of the object, for the pressure exerted tends to 
cause employees to support the picketing and therefore 
interferes with their right to refrain from taking a stand 
with respect to such concerted activity. I am not unmindful 
of my colleagues’ attempts to distinguish the picketing here 
on the ground it was by a union which had been soundly 
rejected by employees in a Board election—and their argu- 
ment that in the contrary situation where a majority union 
is in the picture employees have no right not to be repre- 
sented by that union. But even where there is a majority 
representative in existence employees have a right not to 
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assist ‘that union in obtaining recognition, a right not to be 
represented by it on grievances, a right not to join or sup- 
port it except to the extent required by the proviso to Sec- 
tion 8(a)(3), and a right to rifrain from actively 
participating in its activities and efforts. Even picketing 
by a majority union would impinge upon these rights. 


I submit, therefore, that the theory of coercion here 
adopted is so broad as to proscribe all picketing. Under 
such a theory any picketing, no matter how orderly and 
peacefully conducted, constitutes coercion in violation of 
the Act. It would logically follow then that picketing is not 
a protected concerted activity and employees who partici- 
pate in picketing are not protected by Section 8(a) (3). Any 
strike accompanied by picketing becomes coercive and the 
strikers vulnerable to discharge or other penalty without 
remedy of reinstatement or back-pay under the Act. Hence 
the theory of coercion crucial to this decision necessarily 
extinguishes the right of employees to picket, a traditional 
form of self-organization generally protected by Section 7 
of the Act and a concomitant of the right to strike spe- 
cifically protected by Section 13.%7 Thus the decision sub- 
stantially narrows the area of concerted activity open to 
employees and immeasurably weakens the effectiveness of 
the right to strike by placing beyond the pale the most 
common form of publicizing strikes. Such a decision 
is completely untenable under the Statute and under 
precedent. 


37In connection with the assertion of the majority that Section 13 has no 
relation to so-called stranger pickets, I would point out that employees of any 
employer have the right to picket under Section 7 and have a personal stake 
in organizing other employees, enlisting support, and in protecting their own 
wages and working conditions from the competition of non-organized opera- 
tions. See Section 2(3) of the Act; Briggs Mfg. Co. 75 NLRB 569. 


38 Compare the similarly extreme view of what type picketing constitutes in- 
ducement within the meaning of Section 8(b) (4) (A) recently adopted by a 
majority of this Board in the case of Dallas General Drivers, 118 NLRB No. 
165, to which I dissented. 
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Sections 8(b) (1) (A), declaring it an unfair labor practice 
for a labor organization to restrain or coerce employees in 
the exercise of rights guaranteed in Section 7, does not ban 
peaceful picketing as coercion whatever the object of the 
picketing. This section of the Act was designed to make 
labor organizations responsible for their coercive conduct 
against employees similarly as Section 8(a)(1) made em- 
ployers responsible for coercion against employees. The 
Senators who sponsored this section of the Statute, which 
was added by amendment on the floor of the Senate, ex- 
plained that in committee they had heard “many instances 
of union coercion of employees such as that brought about 
by threats of reprisal against employees and their families 
in the course of organizational campaigns” and “direct in- 
terference by mass picketing and other violence” and be- 
lieved that “the freedom of the individual workman should 
be protected from duress by the union as well as from 
duress by the employer.” * Senator Ball, who proposed the 
amendment adding the provision, stated that its purpose 
was “simply to provide that where unions, in their or- 
ganizational campaigns, indulge in practices which, if an 
employer indulged in them, would be unfair labor practices, 
such as making threats or false promises or false state- 
ments, the union also shall be guilty of unfair labor prac- 
tices.” *° On another oceasion he explained that “the only 
purpose is to protect the rights of employees, to free them 
from the coercion of goon squads and other strong-arm 
organizing techniques. . .” * 


In describing the type of conduct which they considered 
the section would cover, the sponsors listed threats that if 
an employee did not join a union, the union would raise the 
initiation fee or get a closed shop and keep the employee 
from working at all; threats to beat an employee or his 
family if he did not join the union and sign a card; and “the 


39 Sen. Rep. No. 105, 80th Cong. Ist Sess. 50 (1947). 
40 93 Cong. Rec. 4016 (1947). 
4193 Cong. Rec. A 2252 (1947). 
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actually violent act of forcibly, by mass picketing, prevent- 
ing a man from working.” These acts by unions were com- 
pared'to acts by employers which had been found coercive 
under Section 8(a)(1) such as threats to fire an employee, 
to reduce wages, or visit some type of punishment upon an 
employee if he joined a union.* 


The sponsors of Section 8(b)(1)(A) specifically denied 
that the section outlaws peaceful persuasion. Thus Senator 
Taft explained the effect of the section to be this: 


The effect of the pending amendment is that the Board 
may call the union before them, exactly as it has called 
the employer, and say “Here are the rules of the game. 
You must cease and desist from coercing and restrain- 
ing the employees who want to work from going to work 
and earning the money which they are entitled to earn.” 
The Board may say, “You can persuade them; you can 
put up signs; you can conduct any form of propaganda 
you want to in order to persuade them, but you cannot, 


4293 Cong. Rec. 4435 (1947). The exchange between Senators Taft and 
Pepper which the majority opinion refers to, I would point out, was concerned 
not with the precise coverage of Section 8(b)(1)(A), but with whether there 
was a, need for any such provision. Senator Pepper suggested that the section 
was unnecessary because employees were adequately protected from union 
abuses by the constitution and by-laws and election processes of their organiza- 
tions and by existing criminal statutes. Senator Taft rejected this idea and in 
reply urged that all employees were not union members to whom union election 
procedures were available to correct the abuses of union leaders, In the same 
exchange, not quoted by the majority, Senator Taft referred to the following 
situation as “coercing” employees: “. . . even if there is a fair election in a 
union, the man who is elected may have been voted against by various of the 
employees who did not desire to have that particular man elected as the union 
leader. In such cases the very fact that they did vote against that man is 
often used later by the union as a means of coercing such employees, and in 
some cases the union expels them from the union or subjects them to treatment 
which interferes with their rights as American citizens.” (93 Cong. Rec. 4023 
(1947)). Yet Senator Taft and other sponsors of Section 8(b) (1) (A) of- 
fered no objection to the proviso to that section which declares that it does not 
prevent a labor organization from prescribing its own membership rules; and 
Senator Ball who offered the 8(b)(1)(A) amendment stated in connection with 
the proviso that “it was never the intention of the sponsors of the pending 
amendment to interfere with the internal affairs or organization of unions.” 
(93 Cong. Rec. 4272 (1947)). 
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by threat of force or threat of economic reprisal, pre- 
vent them from exercising their right to work.” * 
(Emphasis supplied.) 


Senator Taft further insisted that it would not prevent any- 
one from “conducting peaceful picketing.” Thus he said: 


... The cease-and-desist order will be directed against 
the use of threats and coercion. Jt will not be directed 
against the use of propaganda or the use of persuasion, 
or against the use of any of the other peaceful methods 
of organizing employees. 


Mr. President, I can see nothing in the pending measure 
which, as suggested by the Senator from Oregon, would 
in some way outlaw strikes. It would outlaw threats 
against employees. 


It would not outlaw anybody striking who wanted to 
strike. Jt would not prevent anyone using the strike in 
a legitimate way, conducting peaceful picketing, or em- 
ploying persuasion. All it would do would be to outlaw 
such restraint and coercion as would prevent people 
from going to work if they wished to go to work. 


The Senator suggests that after a hearing the Board 
may find that threats and coercion have been used, and 
may issue a cease-and-desist order against the further 
use of threats and coercion. Then in what way does that 
prevent the union from going right ahead with its 
strike and with its organizational activities? “* (Empha- 
sis supplied.) 


43 93 Cong. Rec. 4436 (1947). 

4493 Cong. Rec. 4436 & 4437. A detailed account of the history of Section 
8(b)(1)(A) and the debates concerning it is set forth in the case of National 
Maritime Union of America, 78 NLRB 971, 982, where the Board first con- 
sidered the issue here presented concerning the interpretation of Section 8(b) 
(1)(A). In dismissing consideration of the legislative history of Section 8(b) 
(1)(A) in this case with the ‘‘short answer” that there is no room for con- 
struction of the language of the provision, my colleagues overlook Supreme 
Court cases emphasizing that “there is wisely no rule of law forbidding resort 
to explanatory legislative history no matter how ‘clear the words may appear 
on superficial examination’”. Harrison v. Northern Trust Co., 317 U.S. 476, 
479. See also U.S. v. Dickerson, 310 U.S. 554; U.S. v. American Trucking 
Association, Inc., 310 U.S. 534; Ozawa v. U.S., 260 U.S. 178. 
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Moreover, the sponsors of Section 8(b)(1)(A) agreed to 
eliminate from its language the words “interfere with” 
which were originally included in the section in addition to 
the words “restrain” and “coerce”, in order to make clear 
that the provision did not cover persuasion and peaceful 
organizational activity.* 


It is thus clear that Section 8(b)(1)(A) properly read in 
the light of its legislative history and the Act as a whole 
covers conduct such as the exertion of physical force against 
employees, threats of force or economic coercion, and vio- 
lent picketing which would prevent ingress to work. It does 
not cover peaceful picketing and does not concern itself 
with the object of picketing. Section 8(b)(4) of the Act is 
the section which treats with the object of picketing and 
which bars strikes and picketing directed toward certain 
specified ends. Even Section 8(b) (4) limits the ban on such 
conduct to a very few prohibited objects. The report of the 
Joint Committee on Labor-Management Relations, quoted 
in the majority opinion, states: “a strike by a minority 
group of employees for recognition is not an unfair labor 
practice under the present act,” and the “right to strike for 
recognition is only foreclosed when another labor organiza- 
tion has been certified as the bargaining representative.” 
The majority opinion is in error in characterizing this 
“watchdog committee” report as the “principal item of 
legislative history” supporting this interpretation of the 
Act, following which it is brushed off as not legislative his- 
tory at all because made two years after Taft-Hartley was 
enacted. It is the statements of Senator Taft quoted above 
which are the principal items of legislative history delineat- 
ing the intended scope of Section 8(b)(1)(A). The “watch- 
dog committee” report is significant, and properly so, as a 
reaffirmation by sponsors of the legislation, including Sen- 
ator Taft who was a member of the committee, of the lim- 
ited seope of Section 8(b)(1)(A) as set forth in Senator 


4593 Cong. Rec. 4271 (1947). 
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Taft’s statements prior to its enactment. I further note that 
a majority of the Board, including two members of the 
majority herein, recently considered the report of the 
“watchdog committee” an adequate basis to support a find- 
ing as to Congressional policy in Ekco Products Company, 
117 NLRB No. 31, at page 9. I note too, that the Supreme 
Court relied on the same report in UMW v. Arkansas Oak 
Flooring, 351 U. S. 62. The concurring member of the 
majority answers my reference to this case by devoting con- 
siderable space to distinguishing it on the merits from the 
instant case. In so doing he misconceives my purpose in 
referring to it. I do not refer to Arkansas Oak Flooring as 
governing the merits of the instant case. I have cited it only 
for the very limited purpose of showing that the Supreme 
Court has relied upon the “watch dog” committee report as 
good evidence of Congressional intent, albeit in a case in- 
volving a different problem, in answer to the majority’s re- 
jection of the committee’s report as entitled to no weight 
because it is characterized as post-legislative history. 


The Board has had occasion previously to interpret Sec- 
tion 8(b)(1)(A) in similar situations and has consistently 
rejected any such theory of coercion as that now adopted by 
the majority. I refer particularly to the cases of the Na- 
tional Maritime Union, 78 NLRB 971; the Perry Norvell 
Company, 80 NLRB 225; and the Painters District Council 
No. 6, 97 NLRB 654. In these cases the Board found that 
Section 8(b)(1)(A) covers violence and intimidation by 
unions and threats of economic action against specific indi- 
viduals and is directed at the means by which strikes and 
picketing are conducted, not at the object of such activities. 
The Board points out in these decisions that the impact of 
a strike on employees who disapprove it is the same regard- 
less of the purpose of the strike. Speaking as a member of 
the Board which decided these early cases on the interpre- 
tation of 8(b)(1)(A), I suggest that reading the decisions 
will demonstrate the very careful and painstaking study 
and research that went into them. They constitute a com- 
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plete answer to the statement in the concurring opinion 
that these precedents are mere “exercises in mystical 
semantics.” 


The main majority opinion seeks to belittle the signifi- 
cance of these precedents by urging that they did not in- 
volve picketing for recognition by a union that “clearly” did 
not represent a majority of employees.“ Basically, the is- 
sue in those cases and in the instant one is the same: 
whether a strike or picketing peacefully conducted is coer- 
cive within the meaning of Section 8(b)(1)(A) regardless 
of its object. In the NMU case the object of the strike was 
an unlawful preferential hiring provision in a contract; in 
Perry Norvell the strike was allegedly in violation of a 
contract and for the purpose of abrogating the contract 
during its term in violation of Section 8(a)(5) and Section 
8(d) of the Act; in Painters District Council the aim of the 
strike was to cause employees to repudiate a decertification 
petition. In each situation the threat of economic loss to 
employees by reason of the strike was as great as that in 
the instant case; in each situation the aim of the strike 
similarly affected the exercise of Section 7 rights by em- 
ployees; in each case the Board considered arguments such 
as those offered by the General Counsel in this, yet found 
that the strikes, peacefully conducted, were not coercive 
despite their objectives. The cases are clear precedent for 
finding that the picketing here was not violative of Section 
8(b) (1) (A). 


The majority in effect overrules these cases which deal 
directly with Section 8(b)(1)(A) and relies as precedent 
on Supreme Court cases holding that the Constitutional 
protection of free speech does not prevent States from regu- 
lating picketing for certain objectives contrary to state 
policy and cases holding that concerted activities, such as 


46 The Trial Examiner in this case points out, however, that the briefs in 
the Perry Norvell case and the Board’s Fourteenth Annual Report, page 83, 
make clear that the strike in that case was by a minority group. 
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picketing, for certain unlawful objectives are not protected 
activities under the Act. Clearly such cases are inapposite. 
Nor is the Garner case, described in the majority opinion as 
“s factual situation almost identical to the one in the instant 
case” and in the concurring opinion as “a case involving a 
controversy almost identical in its basic elements to that 
now before us,” controlling. The Court in finding that the 
conduct there involved—picketing to coerce an employer to 
compel his employees to join the union—was covered by 
the Act, was clearly not considering Section 8(b)(1)(A) but 
was specifically referring to Section 8(b) (2) which makes it 
an unfair labor practice for a labor organization to cause 
or attempt to cause an employer to discriminate in regard 
to hire or tenure of employment.’ Moreover, the Garner 
decision, in effect, repudiates any theory such as the major- 
ity’s coercion theory which would ban all picketing. In 
Garner the Court expressly states: 


For the policy of the national Labor Management Rela- 
tions Act is not to condemn all picketing but only that 
ascertained by its prescribed processes to fall within 
its prohibitions. Otherwise, it is implicit in the Act 
that the public interest is served by freedom of labor 
to use the weapon of picketing.“ 


The Capital Service case cited by the majority of course 
lends support to its interpretation of Section 8(b)(1) (A). 
However, this Board has never recognized the correctness 
of the decision. Indeed, when the decision was rendered, 
this Board petitioned for rehearing, urging in its petition 
“that the Court’s holding is erroneous and has important 
consequences in the administration of the Act.” The Board’s 
petition relied upon the legislative history and upon the 


47 In International Union v. Wisconsin Board, 336 U. S. 245, quoted by the 
concurring member to the effect that the Act remedies only unlawful objectives 
of strikes rather than means or methods of striking, the Court was obviously 
speaking only of Section 8(b) (4) which is the section of the Act dealing 
specifically with what type strikes are prohibited and defining such strikes in 
terms of their objectives. 

48 346 U. S. 485, 499, and 500. 
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Perry Norvell and National Maritime decisions which I 
have referred to earlier to support the interpretation of 
Section 8(b)(1)(A) taken therein and its position that the 
activity in the Capital Service case was the kind of peaceful 
economic action which the proponents of Section 8(b) 
(1) (A) indicated would not be banned thereby. 


Board and Court cases interpreting the meaning of coer- 
cion under Section 8(a)(1) of the Act likewise fail to sup- 
port the majority’s theory of coercion. The words “re- 
straint” and “coerce” are used in that section as applied to 
conduct by employers. Although the sponsors of Section 
8(b)(1)(A) generally referred to Section 8(a)(1) as com- 
parable to 8(b)(1)(A), and the concurring Board Member 
asserts that the Board should prohibit coercing under 
8(b)(1)(A) in the same manner it prevents coercion under 
8(a)(1), as noted previously, the sponsors of that section 
eliminated the words “interfere with” which are found in 
Section 8(a)(1), in order to make clear that section did not 
proscribe peaceful methods. Furthermore, no such extreme 
theory of coercion as that advanced in the majority decision 
has been applied to the acts of employers. Inherent in the 
employment relationship is the possibility of economic loss 
if an employee displeases his employer and the possibility 
of gain if an employee finds favor with the employer. Yet 
an employer may urge upon employees his preference as to 
union representation,” may disparage unions and their 
leaders,°° and may predict unfavorable economic conse- 
quences will result from self-organization, without being 
found to coerce his employees in violation of Section 8(a) 
(1). In each of these situations the possibility of economic 
loss is evident to employees if they do not support the em- 
ployer’s position, and in each situation the employer’s con- 
duet effects the exercise by employees of their rights under 
Section 7. 


49 See, e.g., Sterling Cabinet Corp., 109 NLRB 6. 
50 See, e.g., Blue Bell, Inc., 107 NLRB 514, 526. 
51 See, ¢.g., Cary Lumber Company, 102 NLRB 406, 409. 
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The majority chooses to ignore the interpretation of Sec- 
tion 8(b)(1)(A) developed by this Board in the applicable 
precedents like the NMU and Perry Norvell cases and de- 
vises its new theory as to the meaning of coercion. Ap- 
parently aware of the extremity of the position, however, 
the majority attempts to underestimate the significance of 
the decision by insisting that it is restricted to the factual 
situation in this case and “is not to be taken as prejudging 
the legality of union conduct not here litigated.” Yet the 
majority opinion expressly recognizes that organizational 
picketing by a union which does have a majority exerts the 
same “coercive force” on employees as the picketing in this 
ease. And by specifically reserving the question whether 
that picketing too will be found unlawful under the new 
theory of coercion adopted in this case, the majority casts 
doubt upon the legality of peaceful picketing in an area 
previously thought legal beyond any possible doubt. Fur- 
thermore, the logical consequences of the theory of coercion 
here adopted cannot be avoided unless the majority intends 
to ignore this case as precedent and leave the law in a 
chronic state of uncertainty. And despite the majority’s 
protest as to the limited nature of its decision, in the com- 
panion case, Alloy Mfg. Co., Case No. 19-CB-430, it extends 
the unwarranted coercion theory from picketing activity 
to the mere act of inclusion of an employer on a “we do not 
patronize” list. Such conduct, my colleagues’ reason, con- 
tains the same threats to the employees’ livelihood as does 
picketing, and when directed toward their selection of a 
bargaining agent affects rights under Section 7 and consti- 
tutes coercion within the meaning of Section 8(b) (1) (A). 
Thus the unreasonable and far-reaching consequences of 
this decision become more obvious. 


The majority’s erroneous interpretation of Section 8(b) 
(1)(.A) seems to be prompted in large part by its desire to 
censure the union’s conduct and find some section which can 
be utilized to ban it. Thus the majority opinion states: 
“Bither the Union has violated Section 8(b) (1)(A) here or 
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its attempt to cause Curtis Brothers to commit an unfair 
labor practice is not within the purview of this statute;” 
and the concurring opinion states, “Picketing designed to 
accomplish a result specifically made unlawful by the Act 
must, itself, be unlawful.” *? Understandable though the 
majority’s motive may be it cannot justify Board action 
amending the statute. The Board may not adopt a theory 
which will serve to ban peaceful activity beyond the pro- 
scription of the Act. The question here is not a moral or 
philosophical one of whether peaceful picketing in the cir- 
cumstances of this case is good or bad and should or should 
not be permitted. The only question is whether Congress 
has proscribed it by Section 8(b)(1)(A). Moreover, I would 
point out that any implied suggestion in the majority opin- 
ions that unless Section 8(b)(1)(A) is held to outlaw the 
picketing in this case, the policy of the Act to permit em- 
ployees freely to choose a bargaining agent will be aborted, 
is simply not so. Picketing may result in persuading em- 
ployees to join a union as well as exerting pressure on an 
employer to recognize a union. The effect of picketing on 
employees is the same regardless of whether the picketing 
is labelled “organizational” or “recognition.” Only if at the 
moment of recognition a union has not yet sueceeded in 


52 Note, however, that while the original House Bill (HR 3020) in Section 
12(a) (3) (C) (iii) provided that it should be an unlawful concerted activity 
“to compel an employer to violate any law or any regulation, order, or direction 
issued pursuant to any law,” this provision was not enacted in the final law. 
House Conference Report No. 510 on HR 3020 (80th Cong., Ist Sess., p. 42 
(1947) ) indicates that Section 8 (b) (1) (A) ‘‘in its general terms covered all 
of the activities which were proscribed in Section 12 (a) (1) of the House 
bill as unlawful concerted activities and some of the activities which were pro- 
scribed in other paragraphs of Section 12 (a).” But the Report significantly 
continues ; 

While these restraining and coercive activities did not have the same 
treatment under the Senate amendment as under the correspondent pro- 
vision of the House bill, participation in them, as explained in the discus- 
sion of Section 7, is not a protected activity under the Act. . . . The 
conference agreement, while adopting Section 8 (b) (1) of the Senate 
amendment does not by specific terms contain any of these sanctions, but 
an employee who is discharged for participating in them will not .. . 
be entitled to reinstatement. (Emphasis supplied.) 
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persuading a majority of employees to join it, is the em- 
ployer’s recognition of the union a violation of Section 
8(a)(2) of the Act. And if this should occur the employees 
do not stand helplessly bound by a union not of their own 
choosing, but may file charges and obtain relief from the 
Board. From time to time the Board has cases where an 
employer has recognized a minority union and the Board 
has set aside contracts and enjoined the employer from 
recognizing it until certified. Only recently the Board had a 
ease where a local of the same union involved herein also 
lost a Board election but nevertheless 3 months later be- 
cause of fear of economic pressure the employer signed a 
union security contract with the Union although the Union 
did not claim to represent a majority and the employer 
knew that it did not. Sixteen individual employees filed 
charges against both the Union and the Employer. This 
Board found violations of Sections 8(a)(1)(2) and (3) by 
the Employer and Section (8) (b) and (1)(A) by the Union, 
set the contract aside, and ordered that the Union not be 
recognized until certified by the Board. 


In their desire to condemn the object of the picketing 
here, my colleagues have, I fear, found a violation and 
fashioned a remedy not contemplated by the Act. In so do- 
ing they have disregarded legislative history and precedent 
and substituted their own judgment for that of Congress. 
By adopting the theory of coercion devised to find a viola- 
tion in this case they have made serious inroads into the 
basic right of employees to picket and strike and to pub- 
licize their labor disputes. Congress did not see fit to abol- 
ish the employees’ right to self-help, and this Board has no 
authority to do so in the guise of interpreting Section 8(b) 
(1)(A). Such a decision is, in fact, an amendment of the 
Statute. 


Dated, Washington, D. C., October 30, 1957. 


Abe Murdock, Member 
NATIONAL LABOR RELATIONS BOARD 
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APPENDIX 
NOTICE 


To Any Mempers or Drivers, CHAUFFEURS, AND HELPERS 

Locat 639, InTERNATIONAL BROTHERHOOD oF TEAMSTERS, 

CHAUFFEURS, WAREHOUSEMEN AND HELPERS oF AMERICA, 
AFL-CIO 


PURSUANT TO 


| A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify you that: 


WE WILL NOT restrain or coerce the employees 
of CURTIS BROTHERS, INC., in the exercise of 
the rights guaranteed in Section 7 of the Act, in- 
cluding the right to refrain from engaging in any 
or all of the activities guaranteed thereunder. 


Drivers, CHAUFFEURS, AND Hetpers Lo- 

caL 639, INTERNATIONAL BROTHERHOOD OF 

TEAMSTERS, CHAUFFEURS, WAREHOUSE- 

MEN AND HELpers or America, AFL-CIO 
(Labor Organization) 


By 
(Representative) (Title) 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 





TR-980 
Washington, D. C. 


Unirep States or AMERICA 
BeErorE THE NationaL Lasor RELations Boarp 
Division oF TrraL EXAMINERS 
Wasurncron, D. C. 


Drivers, CHAUFFEURS, AND Hetpers Lo- 
cau 639, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, 'WaAREHOUSE- 
MEN AND Hetpers or America, AFL-CIO 


and 


Inc. 
Curtis BrorHers, Inc Case 5-CB-190 
Thomas W. Kennedy, Esq., for the Gen- (Post 5-CC-59) 


eral Counsel. 
Thomas X. Dunn, Esq., of Washington, 
D. C., for the Union. 


Harry E. Taylor, Jr., Esq., of Washing- 
ton, D. C., for Curtis Brothers, Inc. 


Before: Sidney Lindner, Trial Examiner. 


INTERMEDIATE REPORT AND RECOMMENDED ORDER 
Statement of the Case 


Upon a charge duly filed by Harry E. Taylor, Jr., attor- 
ney for Curtis Brothers, Inc., herein called Curtis, the Gen- 
eral Counsel of the National Labor Relations Board, by 
the Regional Director for the Fifth Region (Baltimore, 
Maryland), issued a complaint dated May 17, 1956, against 
Drivers, Chauffeurs, and Helpers Local 639, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen, 
and Helpers of America, AFL-CIO, hereinafter alter- 
natively called the Union and the Respondent, alleging that 
the Respondent had engaged in and was engaging in unfair 
labor practices affecting commerce within the meaning of 
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Section 8(b)(1)(A) and Section 2 (6) and (7) of the Na- 
tional Labor Relations Act, 61 Stat. 136, herein called the 
Act. 


With respect to the unfair labor practices, the complaint 
alleged in substance, that Respondent Union since on or 
about October 13, 1955, and up to and including the date of 
issuance of the complaint herein has not been designated 
or selected by a majority of the employees of Curtis in a 
unit appropriate for the purposes of collective bargaining 
and has not been and is not the exclusive representative of 
such employees within the meaning of Section 9(a) of the 
Act; that since on or about October 13, 1955, to and inelud- 
ing the date of the issuance of the complaint herein the 
Union by its officers, agents, and representatives has caused 
pickets to patrol at and near the premises of Curtis for the 
purpose of causing, forcing, or requiring Curtis to recog- 
nize Respondent Union as exclusive bargaining represent- 
ative and to enter into a contract with Respondent Union 
notwithstanding the fact that Respondent Union is not and 
since October 13, 1955, has not been such representative; 
that by the economic coercion of its picketing under the 
circumstances as set forth above, Respondent Union has 
restrained and coerced employees in the exercise of their 
rights guaranteed in Section 7 of the Act and thereby did 
engage in and is engaging in unfair labor practices within 
the meaning of Section 8(b)(1)(A) of the Act. 

The Respondent Union’s answer duly filed admitted that 
since October 13, 1955, up to and including the date of the 
issuance of the complaint herein, it has not been designated 
or selected by a majority of the employees of Curtis within 
the meaning of Section 9(a) of the Act and for that reason 
for the past several months it has been carrying on a legiti- 
mate organizational campaign by picketing the premises of 
Curtis for the purpose of becoming the exclusive represent- 
ative of such employees. In all other respects the answer 
generally denies the commission of any unfair labor 
practices. 
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Pursuant to notice a hearing was held in Washington, 
D. C., on June 25, 26, and July 3, 1956, before the under- 
signed Trial Examiner. The General Counsel, the Respond- 
ent Union, and the charging party were represented by 
eounsel. All parties were afforded full opportunity to be 
heard, to examine and cross-examine witnesses, and to intro- 
duce evidence bearing on the issues. The parties were given 
the opportunity to present oral argument before the Trial 
Examiner and to file briefs and proposed findings of fact 
and conclusions of law. Briefs were received from the 
General Counsel and from counsel for the Respondent 
Union on September 18, 1956, and have been duly 
considered. 


Upon the entire record in the case and from his observa- 
tion of the witnesses, the Trial Examiner makes the 
following: 


Findings of Fact 
I. The business of Curtis Brothers, Inc. 


Curtis Brothers, Inc., is a corporation duly organized 
under and existing by virtue of the laws of the State of 
Delaware. It has at all times material herein maintained 
its principal office and place of business in Washington, in 
the District of Columbia, where it is and has been engaged 
in the business of moving, storage, rug cleaning, and retail 
furniture operation. During the 12-month period from June 
1955 through May 1956, a representative period, Curtis in 
the course and conduct of its business operations as de- 
scribed above purchased materials and supplies in the 
amount of $914,068 of which $826,530 in purchases were 
purchased and shipped from points outside the District of 
Columbia to the Curtis place of business in Washington, 
D. C. During the same period Curtis performed services 
and sold products having a value of $1,480,098 of which 
$718,089 represents sales of products sold and delivered 
outside the District of Columbia. I find that Curtis Broth- 
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ers, Inc., is engaged in commerce within the meaning of the 
Act. 


I. The labor organization involved 


Drivers, Chauffeurs, and Helpers Local 639, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen, and 
Helpers of America, AFL-CIO, is a labor organization 
admitting to membership employees of Curtis Brothers, 
Ine. 


Ii. The unfair labor practices 


Background 


In September 1953, the Board certified the Union as the 
exclusive bargaining agent in a unit consisting of Curtis’ 
drivers, helpers, warehousemen, and furniture finishers 
(Case No. 5-RC-1325). 


Following the issuance of certification, Curtis and the 
Union entered into negotiations for a collective bargaining 
contract. After three bargaining sessions between the 
parties, agreement was reached on everything with the ex- 
ception that when Curtis rejected the Union’s proposal for 
a union-shop clause, an impasse resulted. 


On the morning of February 26, 1954, the Union called a 
strike and began picketing the Curtis furniture store and 
the warehouse’ with signs which carried the following 
inscription : 

Curtis BrorHers on STRIKE 
Unrarr To Orcanizep Lasor 
Drivers, HELPERS, AND WAREHOUSEMEN 
oF Locat 639 (AF or L) 


The pickets included among others 9 employees of the 
approximately 21 in the unit represented by the Union, as 


1 The retail furniture store is located at 2041 Nichols Avenue, S. E., between 
U and V Streets, and the two warehouses denoted as numbers 3 and 5 are on 
opposite sides of V Street, west of Nichols Avenue between Nichols Avenue 
and Shannon Place. See Tria] Examiner’s Exhibit 1. 
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well as union officers and members. At the outset there 
were some 15 to 20 pickets at any one time who picketed in 
front of the store and in front of the warehouse. The 
picketing continued through February 16, 1955. At some 
time during this period the number of pickets was reduced 
to an average of 6 at any given time. Curtis in this interim 
period hired replacements for the 9 striking employees. 


On or about February 1, 1955, Curtis filed with the Board 
a petition under Section 9(¢) of the Act, docketed as Case 
No. 5-RM-281, covering the same unit of employees as here- 
tofore described. 


Under date of February 16, 1955, the Union in a letter 
over the signature of L. A. Trainham, its recording secre- 
tary and business agent, addressed to John Penello, the 
Regional Director of the Board’s Fifth Region, “abandoned 
all claims to exclusive recognition of the majority bargain- 
ing representative” for the employees in the appropriate 
unit; set forth that it did not claim the right of majority 
representation of the said employees; and expressly dis- 
claimed the right to be the exclusive bargaining represent- 
ative for such employees. 


On February 17, 1955, the Union did not carry on any 
picketing activities at Curtis, but resumed its picketing on 
the next day, February 18, 1955, up until the date of the 
hearing herein, with changed picket signs which read: 
“CURTIS BROS. Employs Non Union DRIVERS, HELP- 
ERS, WAREHOUSEMEN, ETC. UNFAIR TO TEAM- 
STERS UNION No. 639 AFL.” The reverse side of the 
sign read: “TEAMSTERS UNION No. 639 AFL WANTS 
EMPLOYEES OF CURTIS BROS. To Join Them To Gain 
Union Wages, Hours And Working Conditions.” 


On February 28, 1955, a hearing was conducted in Case 
No. 5-RM-281 following which the Board on September 20, 
1955, issued its Decision and Direction of Election, in which 
it found: ... 
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- . . that the Union’s current picketing activities can- 
not be reconciled with its disclaimer of interest in rep- 
resenting the employees in question. In the light of 
all the material facts of this case including the certifi- 
cation of the Petitioner, the circumstances preceding 
the strike, the nature of the first signs carried by the 
pickets, the brief discontinuance of picketing, and its 
early resumption, we are convinced that the current 
picketing is not for the sole purpose of getting em- 
ployees to join the Union, as the more recent picket 
signs indicate, but is tantamount to a present demand 
that the Employer enter into a contract with the Union 
without regard to the question of its majority status 
among the employees concerned.® Accordingly, we find 
that a question affecting commerce exists concerning 
the. representation of employees of the Employer 
within the meaning of Section 9(c) (1) and Section 2(6) 
and (7) of the Act. 


5 Cf. Swee-T-Shirts, Inc., 111 NLRB 377; Francis Plating Co., 109 NLRB 35; 
and Petrie’s, an Operating Division of Red Robin Stores, Inc., 108 NLRB 1318. 
Although Member Peterson dissented in the last case, he deems himself bound 
by the decision of the majority therein. 

Contrary to the Union, we do not regard as controlling herein the Hubach 
and Parkinson Motors case 88 NLRB 1022, where the Board gave effect to a 
union disclaimer and found no question concerning representation to exist. 
There, unlike the instant case, substantially all the strikers had been replaced 
during the strike and before the Union’s disclaimer. 


The Board ordered an election conducted among Curtis’ 
employees in the same unit in which the Union had previ- 
ously been certified. The vote was 28 to 1 for “No Union.” 
On October 13, 1955, the Board issued its Certificate of 
Results certifying that no labor organization represented 
the employees involved. 


The Picketing Activities During 
the 6-month Period prior to the 
Filing of the Charge 


The original charge in this case docketed under Case No. 
5-CC-59 was filed on April 13, 1956, alleging that the Union 
was engaging in unfair labor practices within the meaning 
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of Section 8(b)(1), 8(b)(4)(A), and 8(b)(4)(B). On May 
14, 1956, an amended charge was filed in Case No. 5-CB-190 
(Post 5-CC-59) alleging that the Union was engaging in 
unfair labor practices within the meaning of Section 8(b) 
1(A). 


From about November 1955 to the date of the hearing 
herein, no more than two stranger pickets (never employed 
by Curtis) at any one time patrolled in front of the retail 
furniture store on Nichols Avenue from about 8:30 a.m., 
until the store closed at 9 p.m. The unit employees worked 
from 8 a.m., until 5 p.m., and reported and checked out at 
the employees’ entrance in warehouse No. 3 on V Street. 
The pickets did not talk to the employees,’ nor did they 
distribute literature. The picketing at all times was 
peaceful. 


Analysis and Conclusions 


The General Counsel contended at the hearing and in his 
brief that the Union’s continued picketing herein was for 
recognition. His theory of the case is that recognition 
picketing carried on by a union with strangers, where the 
union represents only a minority of the employees, consti- 
tutes a violation of Section 8(b)(1)(A) of the Act, since 
such continued recognition picketing explicitly or implicitly 
threatens employees with economic loss or injury, thereby 
restraining and coercing them in the exercise of their right 
not to join a union guaranteed by Section 7 of the Act. 


The Union’s defense among others is that the picketing 
herein was peaceful and for organizational purposes which 
is protected under Section 7 of the Act; that the fact that 
there was embarrassment and discomfort, or even economic 


2 Trainham testified that his instructions to the pickets were “Keep their 
picket duty, keep their nose clean and to talk to nobody, especially the bosses 
or nobody else.” Charles Fuller, a union organizer, testified that he talked to 
employees about union organization in a drugstore or bowling alley or res- 
taurant a short distance from the Curtis store. 
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loss to'the employer is the natural concomitant to organiza- 
tion picketing; and that peaceful picketing whether for 
organizational or recognition purposes after the Board’s 
certification of the “no-union” vote does not restrain or 
coerce employees within the meaning of Section 8(b) (1)(A) 
of the Act. 


Since the General Counsel’s theory has as its base that 
the picketing is for recognition purposes and in view of the 
diametrically opposed contentions regarding the characteri- 
zation of the picketing, the first issue posed by the conten- 
tions concerns the picketing herein. Was it organizational 
or for recognition purposes? 


While I am aware that the Board particularly in rep- 
resentation cases involving disclaimers by unions has made 
the distinction between organizational and recognition 
picketing (see, for example, the Decision and Direction of 
Election in the representation case involving the very par- 
ties in the present case, Curtis Brothers, Inc., 114 NLRB 
116, and cases cited in footnote 5 therein), it appears as one 
authority * stated: 


. -|. too much confusion has been created by the often 
meaningless distinction made between “organization” 
and “recognition” picketing. 


Obviously, both organizational and recognition picket- 
ing point to a common objective. In each instance the 
picketing represents an attempt on the part of the 
union to isolate a non-union employer and to solidify 
its bargaining position within an industry. The ob- 
jective is the same: that is, to have the employees of 
such an employer as members of the union and to have 
the employer operate under a union agreement. 


The General Counsel aptly notes in his brief that “what- 
ever the relative merits concerning any valid ultimate dis- 


3 Stephhen C, Vladeck, Organization and Recognition Picketing, New York 
University, Eighth Annual Conference on Labor, p. 207. 
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tinction between recognition and organizational picketing, 
it is, at least, reasonably clear that picketing normally desig- 
nated as recognition is the broader or more inclusive term 
of the two, and apart from other objectives, at least em- 
braces all the purposes inherent in organizational 
picketing. .. .” 


I find it unnecessary to determine whether the picketing 
herein was organizational or for recognition purposes, for 
I am satisfied that even assuming arguendo that the General 
Counsel’s contention regarding recognition picketing is cor- 
rect, he must be found wrong on the law. I shall assume, 
therefore, for the purposes of further discussion that the 
picketing herein was for recognition.* 


The General Counsel argued at the hearing that recogni- 
tion picketing as it existed at Curtis can be eliminated only 
through one of two ways, either capitulation by Curtis to 
the extent that it signs a contract with the Union and forces 


the employees to join, in spite of their overwhelming “no- 
union” vote at the Board-conducted election, or by con- 
tinued picketing forcing the employees themselves to 
capitulate and join the Union against their own wishes, 


+The General Counsel adduced evidence from Archie Curtis that until the 
middle of November 1955 he observed pickets recording license numbers of 
trucks as drivers approached the warehouse and that up until March or April 
1956 he observed pickets scratch a mark on their picket signs when customers 
entered the store. George Curtis testified that on six occasions since October 
1955 he observed trucks pull up in front of the store on Nichols Avenue (a 
heavily traveled thoroughfare), a picket go over to the truck, talk to the 
driver and then the driver would proceed up Nichols Avenue away from the 
store. He did not know the trucking companies involved. He could not identify 
the pickets or testify as to their conversations with the truckdrivers. The 
General Counsel in his brief contends that this evidence which shows activity 
of the pickets over and above their walking in front of the store with picket 
signs, buttresses his conclusion that the picketing was more than organiza- 
tional and was for the purpose of coercing the employer and through him the 
employees. The testimony of the Curtis was very general, vague, and lacking 
in detail. In view of the fact that I will treat the picketing, for the purposes 
of this case, as recognition picketing, I will not make a finding on the testimony 
of Archie and George Curtis. 
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through the threat whether implicit or direct, that their jobs 
and livelihood may well be affected unless they join. 


Elaborating further in his brief the General Counsel 
makes the following contentions: (1) that the calculated 
purpose of the picketing herein was to force or economically 
eoerce Curtis into recognizing the Union and signing a con- 
tract with the Union irrespective of the employees’ wishes 
with respect to their selection of a bargaining agent; (2) 
that this picketing was designed to put economic pressure 
on Curtis to force it to coerce its employees into joining the 
Union; (3) that the picketing was intended to exert direct 
economic coercion on the employees to join the Union in 
order to protect their jobs; and (4) such indirect economic 
pressure through Curtis and the direct economic coercion 
towards the employees themselves is restraint and coercion 
in violation of Section 8(b) (1)(A) of the Act. 


Before proceeding to a discussion of the cases in which 
the Board has dealt with problems of recognition strikes 
and picketing, alleged by the General Counsel as violations 
of Section 8(b)(1) (A), it might be well to note at this point 
that there is inherent in all picketing, the economic possi- 
bility of a loss of business to an employer, with a resultant 
loss of jobs or earnings to his employees. 


Section 8(b)(1)(A) of the Act makes it an unfair labor 
practice for a labor organization or its agents: 


To restrain or coerce employees in the exercise of 
rights guaranteed in Section 7. 

The terms of this provision are broad. The question we 
must answer is, did Congress intend the terms “restrain” 
and “coerce” to be as broad as the General Counsel here 
contends so as to encompass the situation before us in this 
case? 


The first case in the Board’s Decisions involving the 
seope of Section 8(b)(1)(A) is National Maritime Union of 
America, et al., 78 NLRB 971, which contains an exhaustive 
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study of the legislative history. There the Board majority 
stated: 


Section 8(b)(1)(A) of the Act originated in the Senate. 
as Bill (S. 1126), as originally reported to that body by the 
Senate Committee on Labor and Public Welfare, did not 
contain any provision making it an unfair labor practice for 
a labor organization to restrain or coerce employees. Sena- 
tors Ball, Taft, Donnell, Jenner, and Smith, in a supple- 
mental statement to the Senate Committee’s report on the 
bill, declared that they would introduce an amendment to 
this effect on the floor of the Senate. Explaining why they 
would do so, they said: 

Since this bill establishes the principle of unfair 
labor practices on the part of unions, we can see no 
reason whatever why they should not be subject to the 
same rules as the employers. The committee heard 
many instances of union coercion of employees such as 
that brought about by threats of reprisal against em- 
ployees and their families in the course of organizing 
campaigns; also direct interference by mass picketing 
and other violence. Some of these acts are illegal under 
State law, but we see no reason why they should not 
also constitute unfair labor practices to be investigated 
by the National Labor Relations Board, and at least 
deprive the violators of any protection furnished by 
the Wagner Act. We believe that the freedom of the 
individual workman should be protected from duress 
by the union as well as from duress by the employer. 
[Emphasis supplied.] (Sen. Rep. No. 105, 80th Cong., 
1st Sess., p. 50.) 

On the floor of the Senate, Senator Ball proposed an 
amendment to the Senate bill, making it an unfair labor 
practice for a labor organization or its agents “to interfere 
with, restrain or coerce” employees in the exercise of the 
rights guaranteed in Section 7. In an accompanying ex- 
planation he said: 


The purpose of the amendment +s simply to provide 
that where unions, in their organizational campaigns, 
indulge in practices which, if an employer indulged in 
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them, would be unfair labor practices, such as making 
threats or false promises or false statements, the union 
also shall be guilty of unfair labor practices. [Empha- 
sis supplied.] (Cong. Rec., April 25, 1947, p. 4136.) 


The words “to interfere with” were deleted from the 
amendment with the consent of Senators Ball and Taft, 
after Senator Ives had expressed the fear that these words 
“could easily be construed to mean that any conversation, 
and persuasion, any urging on the part of any person, in 
an effort to persuade another to join a labor organization, 
would ‘constitute an unfair labor practice.” (Cong. Rec., 
April 25, 1947, p. 4136.) 


The Act contains no definition of what constitutes “re- 
straint” or “coercion,” but during the course of the debate 
the principal sponsors of the amendment gave examples of 
the types of conduct that the amendment was intended to 
reach. The following colloquy between Senators Saltonstall 
and Taft is particularly illuminating: 


MR. SALTONSTALL. . . . I would appreciate very 
much, in order to make the matter clear in my own 
mind, if the Senator from Ohio [Taft] would give an 
example of a restraint he would consider an unfair 
labor practice, an action which would not be a restraint, 
an action which would be coercion, and an action which 
would not be coercion, within the meaning of the words 
of the bill and the amendment. 


MR. TAFT. Answering the Senator from Massa- 
chusetts, I would say, in the first place, that I under- 
stand the present section against employers has been 
used by the Board to prevent employers from making 
threats to employees to prevent them or dissuade them 
from joining a labor union. They may be threats to 
reduce his wages, they may be threats to visit some 
kind of punishment on him within the plant if he under- 
takes to join a union. Those are the usual types of 
coercion which have been held to be a violation of the 
section on the part of the employers. In the case of 
employers, there have also been some eases of threats 
of violence, ... 


i. eee see SE si ee » J 





In the case of unions, in the first place, there might 
be a threat that if a man did not join, the union would 
raise the initiation fee to $300, and he would have to 
pay $300 to get in; or there might be a threat that if 
he did not join, the union would get a closed-shop agree- 
ment and keep him from working at all. Then, there 
might be a threat of beating up his family or himself 
if he did not join and sign a card. I think when we get 
to the case of unions, there might be the actually vw- 
lent act of forcibly, by mass picketing, preventing a 
man from workiig. 

Let us take the case of mass picketing, which abso- 
lutely prevents all the office force from going into the 
office of a plant. That would be restraint and coercion 
against those employees, and interference with their 
right to work. ... 

The effect of the pending amendment is that the 
Board may call the union before them, exactly as it has 
called the employer, and say, “Here are the rules of 
the game. You must cease and desist from coercing 
and restraining the employees who want to work from 
going to work and earning the money which they are 
entitled to earn.” The Board may say, “You can per- 
suade them; you can put up signs; you can conduct any 
form of propaganda you want to in order to persuade 
them, but you cannot, by threat of force or threat of 
economic reprisal, prevent them from exercising their 
right to work.” As I see it, that ts the effect of the 
amendment. [Emphasis supplied.] (Cong. Rec., May 
2, 1947, p. 4561-4562. ) 

During the debate, Senator Ball said of the amendment: 
“What we are trying to reach here, it seems to me, is the 
coercive activity in which some unions and their agents in- 
dulge in their organizational and election campaigns. . . .” 
[Emphasis supplied.] (Cong. Rec., May 2, 1947, p. 4560.) 
Senator Ball expressed the same thought as to the purpose 
of the amendment in a radio broadcast which he delivered 
during the pendency of the Taft-Hartley bill before Con- 
gress: “. .. the only purpose [of Section 8(b)(1)(A)] is to 
protect the rights of employees, to free them from the 
coercion of goon squads and other strong-arm organizing 
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techniques which a few unions use today.” [Emphasis 
supplied. ] 


In answer to Senator Morse’s observation that the amend- 
ment would outlaw all strikes to further organization ac- 
tivities, Senator Taft stated: 


. +I can see nothing in the pending measure which, as 
suggested by the Senator from Oregon [Morse], would 
in some way outlaw strikes. Jt would outlaw threats 
against employees. It would not prevent anyone using 
the strike in a legitimate way, conducting peaceful 
picketing or employing persuasion. All it would do 
would be to outlaw such restraint and coercion as would 
prevent people from going to work if they wished to 
go to work. [Emphasis supplied.] (Cong. Rec., May 2, 
1947, p. 4563.) 

This legislative history strongly suggests that Congress 
was interested in eliminating physical violence and intimi- 
dation by unions or their representatives, as well as the use 
by unions of threats of economic action against specific 
individuals in an effort to compel them to join. * * * Nor 
is there any suggestion in the legislative history of Section 
8(b)(1)(A) that “coercion” and “restraint” may be found 
to flow automatically from a union’s violation of Section 
8(b) (2) where, as in this case, the efforts of the union were 
not directed against a particular individual or group of 
individuals, and constituted merely an attempt to cause the 
employer to discriminate within the meaning of Section 
8(b)(2). 


We are mindful of the fact that the Respondent’s strike 
had as its purpose the accomplishment of an illegal objec- 
tive; but we are not prepared to say, as the General Counsel 
and the Trial Examiner did, that a strike for an illegal 
objective necessarily “restrains” and “coerces” employees, 
as those terms were intended to be applied in Section 8(b) 
(1) (A)., The touchstone of a strike which is violative of Sec- 
tion 8(b)(1)(A) is normally the means by which it is accom- 
plished, so long as its objective is directly related to the 
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interests of the strikers, and not directed primarily at com- 
pelling other employees to forego the rights which Section 7 
protects. It is true, of course, that had the strike in this 
case succeeded and had contracts containing the hiring-hall 
clause been executed, seamen who were not NMU members 
would be required to join NMU or suffer the discrimination 
which the hiring hall entails. But this strike, though vio- 
lative of Section 8(b)(2), had as its prime objective the 
protection of the employment interests of NMU members, 
and not the coercing of nonmembers to join the union. As 
such, and having been peacefully conducted, we find that it 
did not violate Section 8(b)(1)(A). 


In our view the position taken by our dissenting colleague 
places too much emphasis on the admitted fact that the 
action of the Respondents, had it succeeded, would ulti- 
mately have subjected some seamen to discrimination. Mr. 
Gray’s reasoning, carried to its logical conclusion, would 
require outlawing practically any strike opposed by some 


employees. If a group of employees were to strike for 
recognition in the absence of an established bargaining 
representative, and other employees were to oppose the 
strike, the strike would violate the Act, under Mr. Gray’s 
reasoning, because it would interfere with the statutory 
right of the opposing employees not to join a labor organi- 
zation and not to bargain collectively. As we have seen, 
however, Senator Taft expressly disclaimed that this would 
be the effect of Section 8(b) (1) (A). 


In the Perry Norvell Company case, 80 NLRB 225, the 
General Counsel there contended that a strike by some em- 
ployees was in violation of an agreement between the com- 
pany and Boot and Shoe Workers Union, Local 613, AFL, 
that the purpose of the strike was to abrogate the existing 
agreement and to compel the company to bargain with a 


5 The contract between Local 613 and the Company was entered into on 
January 13, 1947, for the period ending December 31, 1947. The strike took 
place on August 2, 1947. 











committee of employees instead of with Local 613 during 
the contract term, and if the company had acceded to the 
committee’s demands it would have violated Section 8(a) 
(5) and 8(d) of the Act. It was further contended by the 
General Counsel in Perry Norvell that regardless of the 
methods used and even if they happened to be themselves 
lawful, a strike for such purpose is per se an unfair labor 
practice in violation of Section 8(b)(1)(A), because it de- 
prives employees of the rights guaranteed them under Sec- 
tion 7 of the Act, particularly the right to bargain 
collectively through representatives of their own choosing. 
The Board adverting to the detailed account of the legisla- 
tive history of Section 8(b)(1)(A) set out by it in the 
National Maritime Union case, supra, found that the strike 
did not violate Section 8(b)(1)(A). In its decision it 
stated: 


Section 8(b)(1)(A) was not intended to have the broad 
and almost limitless reach which the General Counsel 
urges upon the Board. The legislative history of the 
Act shows that by this particular section, Congress 
primarily intended to proscribe the coercive conduct 
which sometimes accompanies a strike, but not the 
strike itself.** By Section 8(b) (1) (A), Congress sought 
to fix the rules of the game, to insure that strikes and 
other organizational activities of employees were con- 
ducted peaceably by persuasion and propaganda and 
not by physical force, or threats of force, or of eco- 
nomic reprisal.” In that section, Congress was aiming 
at means, not at ends. 
* * * 


. . . Congress, by another section, specifically made it 
an unfair labor practice for a labor organization to 
strike to force an employer to recognize one labor 
organization when another had been certified by the 
Board under the provisions of Section 9(a).** Local 
613 was never certified so Section 8(b)(4)(C) cannot 


25 For a detailed account of the legislative history of Section 8 (b) (1) (A) 
of the Act, see Matter of National Maritime Union of America, 78 NLRB 971. 

26 Matter of National Maritime Union of America, 78 NLRB 971. 

28 Section 8 (b) (4) (C). 
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be here invoked; the General Counsel, barred from in- 
voking it by this fact, has turned to Section 8(b) (1) (A) 
instead. But we conclude that Congress did not intend 
either section to declare it an unfair labor practice to 
strike for recognition in the absence of a certification. 


= * * 


Finally, the logic of the General Counsel’s contention 
that the present strike is, in and of itself, an unfair 
labor practice, would require the outlawing of prac- 
tically any strike opposed by some employees. The im- 
pact of a strike on employees who disapprove the strike 
is the same, regardless of its purpose. Hence, if some 
employees should strike for recognition in the absence 
of any bargaining representative, and other employees 
should oppose the strike and the union calling the 
strike, the strike would perforce be an unfair labor 
practice under the General Counsel’s reasoning, be- 
cause the strike would interfere with the right of some 
employees not to join a labor organization and not to 
bargain collectively, as guaranteed by Section 7. How- 
ever, during the course of debate on the bill, Senator 
Taft expressly denied that Section 8 (b)(1)(A) would 
have this effect.” 


3093 Daily Cong. Rec. 4563 (May 2, 1947). 


In his brief in the instant proceeding the General Counsel 
points out that the important fact is that the Union repre- 
sents “a small minority,” whereas in Perry Norvell the 
strike was “apparently supported by a majority.” 


While the Board in Perry Norvell decision did not expli- 
eate in so many words that the strike was one for recogni- 
tion by a minority, it is noted that the briefs to the Board 
submitted by the General Counsel and counsel for Perry 
Norvell Company brought this fact to the Board’s notice 
(General Counsel’s brief, pp. 31, 32; Company’s brief, pp. 
62, 95). Indeed, the Board in its Fourteenth Annual Report 
submitted to Congress and to the President as provided in 
Section 3 (c) of the Act, reporting among other things, the 











decisions it rendered, had the following to say (p. 83) 
regarding its Perry Norvell decision: 


The Board also found no merit in the contention that a 
strike of a dissident group in violation of a no-strike 
clause,** and non-violent attempts by a minority to 
unseat an incumbent union™* constituted violations of 
Section 8 (b) (1) (A). [Emphasis supplied.] 


23 Matter of Perry Norvell Company, supra. 

24 Ibid. 

See also, Report of the Joint Committee on Labor Man- 
agement Relations, Committee Print No. 986, part 3, 80th 
Cong., 2nd Sess. 85: | 


Another instance of a strike to force an employer to 
violate the law is a strike by a minority group of em- 
ployees for recognition. It seeks to deprive employees 
of their rights under Section 7 of the Act, ... If an 
employer accedes to such demand, he participates in 
forcing his employees to bargain collectively through 


an agent to which a majority of them are opposed. That 
such a strike is not an unfair labor practice under the 
present act has been made clear. In Matter of Perry 
Norvell, (80 NLRB No. ——, 23 LRRM 1061, Nov. 12, 
1948) the Board held that a strike by a minority group 
for recognition, where another union was recognized 
agent, did not constitute “restraint or coercion” of the 
employees in violation of Section 8 (b) (1) (A). In 
other words, the Board held that the strike did not 
restrain or coerce the employees in the exercise of 
their right to choose their own bargaining representa- 
tive or to refrain from choosing one, although its object 
was to force them to choose an agent to which a major- 
ity of them were opposed. [Emphasis supplied.] 


The Board has adhered to its policy set forth in Perry 
Norvell, in subsequent decisions dealing with conduct pro- 
scribed by Section 8 (b) (1) (A). Thus in Miami Copper 
Company, 92 NLRB 322, the Board reaffirmed its interpre- 
tation of the meaning of the terms “restrain or coerce,” 
stating that: 
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Section 8 (b) (1) (A) was intended to eliminate phy- 
sical violence, intimidation and threats of economic 
action against employees. Where the Union’s conduct 
involved violence, threats thereof, or related conduct, 
although the Union had obtained or was attempting 
to obtain economic discrimination against particular 
employees, we have found such conduct proscribed by 
Section 8 (b) (1) (A). 
The Board held that none of these elements were present 
in that case even though a minority union exerted economic 
pressure in the form of threats of strike action and actually 
engaged in a work stoppage in order to force the employer 
to adjust grievances in the absence of the certified repre- 
sentative. The Board further held that: 


Standing alone, the fact that the Union’s conduct 
caused the Employer to violate a statutory right of the 
employees is not sufficient, . . . to bring that conduct 
within the limitations which the legislative history 
requires we place on Section 8 (b) (1) (A). 


In United Construction Workers et al., 94 NLRB 1731, 


the Board held that any pressure exerted against employees 
in order to be in conflict with Section 8 (b) (1) (A) must 
be direct. 


While the General Counsel in his brief contended that the 
picketing herein was intended to exert direct economic 
coercion on the Curtis employees in order to protect their 
jobs, he did not adduce any evidence to prove that the 
Union’s conduct directly threatened or intimidated the em- 
ployees in the exercise of their rights guaranteed in Section 
7, and I so find.* 


6 While I am mindful of the fact that the Board has held that an employer’s 
conduct calculated, or tending to interfere with, restrain or coerce its employees 
in rights guaranteed by Section 7 of the Act is no less violative of Section 8 
(a) (1) because such conduct may not have achieved its purpose, see Rubm 
Bros. Footwear, Inc., 91 NLRB 1, nevertheless, as noted above, to be in con- 
flict with Section 8 (b) (1) (A), pressure exerted against employees must be 
direct. In this regard the comment of Respondent’s counsel in his brief is 
worth noting: “The folly of General Counsel’s position that these employees 
were coerced and restrained is pointed up by the results of the Board’s con- 
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In the Medford Building and Construction and Trades 
Council case, 96 NLRB 165, the Board held that picketing 
and threats of economic action to compel an employer to 
consent to an illegal-security arrangement was violative of 
Section 8 (b) (2). Citing again National Maritime Union 
it declined to find that such conduct restrained or coerced 
the employees in violation of Section 8 (b) (1) (A), because 
it was directed against the employer and not against the 
employees. 


In Painters’ District Council No. 6 (the Higbee Com- 
pany), 97 NLRB 654, the Board was called upon to deter- 
mine whether a strike or picketing called for the purpose of 
inducing employees to withdraw their petition for decer- 
tification’ of the incumbent bargaining agent, unlawfully 
restrained and coerced employees in violation of Section 
8 (b) (1) (A). In that case the Trial Examiner found that 
the “strike” was called not only for the purpose of inducing 
the employees to withdraw the decertification petition but 
additionally that “its essence and fundamental purpose 
was to preserve the organizational and bargaining status 
then enjoyed by the Union,” in other words for continued 
recognition. It is interesting to note in that case as in the 
instant case, the picketing was peaceful and was carried 
on by persons other than employees (strangers). (Em- 
phasis supplied.) 


The Board adopting the rationale of the Trial Examiner’s 
conclusion that the union’s fundamental purpose in calling 
the “strike” was to preserve its bargaining status, and the 
union’s right to take action for that purpose was protected 
by Section 7 equally as much as the right of employees to 


ducted election. Curtis Bros. employees were so fearful of Local 639’s picketing 
threatening loss of their jobs that they voted 28 to 1 against the same local.” 
It will be recalled that the picketing had been going on for some 18 months 
before the Board election was held. 

7 Seven of the eight men employed (all but the union steward) signed a 
statement that they no longer wished to be represented by the union, and asked 
the Board to conduct an election and decertify this union. 
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file a decertification petition and to abstain from union 
membership and activity, found that the “strike” or picket- 
ing was not unlawful. Further, the Board held in agree- 
ment with the Trial Examiner, that if the “strike” were 
held to have unlawfully restrained employees in the exer- 
cise of Section 7 rights, any strike for recognition would 
similarly violate Section 8 (b) (1) (A), and Congress, ex- 
cept for the narrowly defined activity regulated by Section 
8 (b) (4) (C), left unrestricted the right of a labor organi- 
zation to engage in a recognition or maintenance-of-recog- 
nition strike. 
The Board further stated in its decision: 

The evidence in the record indicates that there may in 

fact have been no “strike’—in the usual sense of a 

cessation of work by employees of the Company, but 

rather union picketing of the Company’s premises by 

persons other than its employees. 

In any event, we find, for the reasons set forth in the 

Intermediate Report, that by such strike or picketing 

alone the Respondents did not violate Section 8 (b) (1) 

(A). (Emphasis supplied.) 

It is also interesting to note in the Higbee Company case 
that the impact of the picketing was aimed directly at the 
employees, for only the employees could withdraw the 
decertification petition, which they previously filed. In the 
case at bar, the picketing did not have such direct impact 
against Curtis employees. Yet in Higbee the Board held 
such direct action by the union did not constitute a viola- 
tion of Section 8 (b) (1) (A). 


Bearing in mind the edict of the Supreme Court in 
N. L. RB. B. v. International Rice Milling Co., 341 U. 8. 665: 
“By Section 13 Congress has made it clear that...all... 
parts of the act which otherwise might be read so as to in- 
terfere with, impede or diminish the union’s traditional 
right to strike, may be so read only if such interference, 
impediment or diminution (i. e. the right to strike) is ‘spe- 
cifically provided for’ in the Act,” it might be well at this 
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juncture of the report to ask in what situations did Con- 
gress intend to curtail picketing and strikes for recognition? 


The legislative history of the Act indicates that Congress 
gave detailed consideration to the problem of peaceful 
picketing for recognition or organization purposes by, or 
on behalf of, a union representing none or a minority of 
the employees;* that it had before it several proposals 
that would have outlawed such activities in its entirety. 


In original H. R. 3020, as passed by the House, there was 
eontained Section 12 (a) (2) which provided as “unlawful 
concerted activities :” 


Picketing an employer’s premises for the purpose of 
leading persons to believe that there exists a labor 
dispute involving such employer in any case in which 
the employees are not involved in a labor dispute with 
their employer. 


and Section 12 (a) (3) (C) which provided that it was 
unlawful to call, authorize, engage in, or assist in 


any strike or other concerted interference with an em- 
ployer’s operations an object of which is (i) to compel 
an employer to recognize for collective bargaining a 
representative not certified under section 9 as the 
representative of the employees, or (ii) to remedy 
practices for which an administrative remedy is avail- 
able under this act, or (iii) to compel an employer to 
violate any law or any regulation, order, or direction 
issued pursuant to any law. . 


These amendments of H. R. 3020 did not become law. 


The amendments finally adopted proscribed the activity 
only when it entailed the form and objectives specified in 
Section 8 (b) (4) (B) and (C). 


8 See Hearings before the Senate Committee on Labor and Public Welfare 
on 8. 55 and S. J. Res. 22, 80th Cong. Ist Session, 282, 347-348, 552-553, 1858; 
Hearings before the House Committee on Education and Labor on Bills to 
Amend the Repeal the National Labor Relations Act, 80th Cong., 1st Session, 
228, 474-476, 492, 548-549, 704-705, 710-711, 723, 993, 1884-1885; 93 Cong. 
Rec. 1844, 1846, 1935, 3425, 3449, 3528, 3636, 3660, 3667, 3838, 4431, 4436, 
4840, 4905, 7533. 





83 


In (B) of the above Section, Congress said it would be 
unlawful for a union to “induce or encourage” the em- 
ployees of an employer to strike, the purpose of which was 
to force “any other employer” to bargain with the union 
unless the union was certified as the representative of those 
employees. 


Again in Section (C), Congress said that it was unlawful 
for a union to “induce or encourage” employees of an em- 
ployer, the purpose of which is to force “any employer” to 
bargain with the union in the face of certification granted 
to another labor organization. 


In fact, in House Conference Report No. 510, 80th Cong., 
1st Session, 43, in 1 Leg. Hist. 547, it is stated of Section 
8 (b) (4) (B): 


Clause (B) of this provision of the Senate amendment 
covered strikes and boycotts conducted for the purpose 
of forcing another employer to recognize or bargain 
with a labor organization that has not been certified 


as the exclusive representative. It is to be observed 
that the primary strike for recognition (without a 
Board certification) was not prohibited. Moreover, 
strikes and boycotts for recognition were not prohibited 
if the union had been certified as the exclusive repre- 
sentative. (Emphasis supplied.) 


Furthermore the Supreme Court in Garner v. Teamsters 
Union, 346 U. S. 485, noted that the policy of the amended 
Act was not to condemn all picketing and that the “detailed 
prescription of a procedure for restraint of specified types 
of picketing would seem to imply that other picketing is 
to be free of other methods and sources of restraint.” 


Consistent with the legislative history as set out above, 
the Board in District 50, United Mine Workers, (Tungsten 
Mining Corporation), 106 NLRB 903, held that the Union 
did not violate Section 8 (b) (1) (A), solely by reason of 
the calling of a strike and picketing for recognition in vio- 
lation of Section 8 (b) (4) (C). Again citing National Marv- 
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time Union, and Perry Norvell, it stated “a violation of 
Section 8 (b) (4) (C) of the Act is not per se a violation of 
Section 8 (b) (1) (A).” 

When we compare the District 50, United Mine Workers 
case with the instant case we find as counsel for the Re- 
spondent points out in his brief; “In one instance the em- 
ployees have indicated a preference for a specific union, in 
the other they have indicated preference for no-union.” 


Can it be said that picketing or striking in the face of a 
no-union vote has a more coercive and restraining effect on 
employees, than a strike or picketing in the face of a certi- 
fied bargaining representative? The contention of Respond- 
ent’s counsel “that on the basis of reasoning of the cases 
in which the Board has found picketing in the face of a cer- 
tification does not, per se, ‘restrain and coerce’ employees— 
it must be held that peaceful picketing in face of a ‘no- 
union’ vote also does not, per se, ‘restrain and coerce’ em- 
ployees in the exercise of their rights under Section 7 of 
the Act not to join a union,” appears to have merit. 


In line with this contention consider the statements in 
the Report of the Joint Committee on Labor Management 
Relations, No. 986, part 3, 80th Cong., Second Sess., 70-71: 


The Taft-Hartley Law’s only limitation upon such 
strikes [recognition] is that provided by Section 8 (b) 
(4) (C). The right to strike for recognition is only 
foreclosed when another labor organization has been 
certified as the bargaining representative. 


A labor organization may lose an election in which it 
was the only union on the ballot and the next day call 
a legal strike to force the employer to recognize it as 
the bargaining agent for those employees who have just 
rejected it. 
& e * 

Present law in no way limits the primary strike for 
recognition except in the face of another union’s 
certification.® | 


The General Counsel in his brief argues that “not only is the above not 
part of the actual legislative history of Section 8 (b) (1) (A), but rather 
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The General Counsel in his brief has cited a number of 
Supreme Court decisions * where the court held that picket 


ing is something more than free speech, and upheld as 
constitutional, State injunctions of peaceful picketing which 
was undertaken for unlawful objectives or purposes in con- 
travention of State policy. These cases are inapposite to 
the situation herein for we are not here concerned with the 
constitutionality of certain State laws, as were involved in 
those cases, but rather with whether Section 8 (b) (1) (A) 
of this Federal Act is violated by the conduct under con- 
sideration in this case. 


All of the arguments and contentions urged upon me by 
the General Counsel have been carefully considered by the 
Board and the Courts and have been rejected as pointed 
out in detail above. 


In my opinion, what the General Counsel seeks to ac 
complish in this proceeding can be brought about only by 
an amendment to the Act. If the Congress wishes to sound 
the death knell to peaceful, recognition picketing by a mi- 
nority because of the economic pressures such picketing 
exerts on an employer, it of course, may do so, but it may 
not be done by administrative fiat. As the New York Court 
of Appeals stated in Wood v. O’Grady, 307 N. Y. 532; cert. 
denied 349 U. S. 939, “It is axiomatic that we may not, un- 
der the guise of interpretation, import into a statute con- 
ditions or criteria which the legislature has been careful 
to omit.” See also Colgate-Palmolive-Peet Co. v. N. L. R. B., 
338 U. S. 355. 


Indeed, the Joint Committee on Labor Management Rela- 
tions whose function among others was the study and in- 


it is post-legislative history in which the Senate Committee also was considering 
the fact of Board decisions already interpreting Section 8 (b) (1) (A).” The 
short answer to this contention is that the Supreme Court was not the least 
reluctant to cite this post-legislative history in U. M. W. v. Arkansas Oak 
Flooring Company, 51 U. S. 62. 

10 Gibboney v. Empire Storage § Ice Co., 336 U. S. 490; Building Service 
Union v. Gazzam, 339 U. S. 532; Hughes, et al v. Superior Court, 339 U. 8. 
460; International Brotherhood of Teamsters v. Hanke, et al, 339 U. S. 470. 
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vestigation of “the administration and operation of existing 
Federal laws relating to labor relations” considered the 
problems we have in the instant case and was also of the 
opinion that to achieve the objective here sought by the 
General Counsel, the Act would require amendment.” 


In view of the foregoing and upon the entire record I will 
recommend that the complaint herein be dismissed in its 
entirety. 


Conclusions of Law 


1. The operations of Curtis Brothers, Inc., constitute and 
affect trade, traffic and commerce among the several States 
within the meaning of Section 2 (6) and (7) of the Act. 


2. Drivers, Chauffeurs, and Helpers Local 639, Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men, and Helpers of America, AFL-CIO, is a labor organi- 
zation within the meaning of Section 2 (5) of the Act. 


3. The Respondent, Drivers, Chauffeurs, and Helpers 
Local 639, International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen, and Helpers of America, AFL-CIO, 
has not engaged in unfair labor practices within the mean- 
ing of Section 8 (b) (1) (A) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and con- 
clusions of law and upon the entire record in the case I 
recommend that the complaint be dismissed in its entirety. 


Dated at Washington, D. C., this day of November 
1956. 
Sidney Lindner 
Trial Examiner 


12 Report of the Joint Committee on Labor Management Relations, Commit- 
tee Print 'No. 986,‘Part 3, 80th Cong., 2nd Sess., 86-87. See also address by 
Professor Archibald Cox, at the CIO Conference on Labor Law, December 9, 
1954. 
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Unitep StTates oF AMERICA 
BEFORE THE NationaL Retations Boarp 


Drivers, CHAUFFEURS, AND HELPERS 

Locat 639, INTERNATIONAL BROTHER- 

HOOD OF ‘TEAMSTERS, CHAUFFEURS, 

WAREHOUSEMEN, AND Hetpzrs oF | Case No. 5-CB-190 
America, AFL-CIO (Post 5-CC-59) 


and 


Curtis Brorsers, Inc. 


ORDER CORRECTING DECISION AND ORDER 


On October 30, 1957 the Board issued a Decision and 
Order’ in the above-entitled proceeding in which there was 
an inadvertent omission. 


IT IS HEREBY ORDERED that the said Decision and 
Order be, and it hereby is, corrected by striking therefrom 
the words “which does have a majority” and substituting 
therefor the words “which does not have a majority” on 
page 40, the fifth line from bottom of page; and 


IT IS FURTHER ORDERED that the said Decision and 
Order as printed, shall appear as hereby corrected. 


Dated, Washington, D. C., November 1, 1957. 
By direction of the Board: 


Frank M. KLerLer 
Executive Secretary 


1119 NLRB No. 33. 
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EXHIBIT 1E 


Unirep States or AMERICA 
\BEFORE THE NatronaL Lasor RELATIONS BoarD 
Frrrs Recion 


In the Matter of 


Drivers, CHAUFFEURS AND HELPERS 

Loca 639, InrernationaL BrotHer- 

HOOD OF TraMSTERS, CHAUFFEURS, | Case No. 5-CB-190 
WAREHOUSEMEN, AND HELPERS OF (Post 5-CC-59) 
America, AFL-CIO 


and 


Curtis Brotuess, Inc. 


COMPLAINT 


It having been charged by Curtis Brothers, Inc. that 
Drivers, Chauffeurs and Helpers Local 639, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, AFL-CIO, hereinafter referred to as 
Respondent, has engaged in and is now engaging in certain 
unfair labor practices affecting commerce, as set forth and 
defined in the National Labor Relations Act, as amended, 
61 Stat. 136, 29 USC, 1952, Sees. 141, et seq., hereinafter re- 
ferred to as the Act, the General Counsel of the National 
Labor: Relations Board, hereinafter referred to as the 
Board, on behalf of the Board, by the Regional Director for 
the Fifth Region, designated by the Board’s Rules and 
Regulations, Section 102.15, hereby issues this Complaint 
and alleges as follows: 


I. 


Respondent, Drivers, Chauffeurs and Helpers Local 
639, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, AFL-CIO, is a 
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labor organization within the meaning of Section 2, subsec- 
tion (5), of the Act. 


Il. 


Curtis Brothers, Inc., hereinafter referred to as the Com. 
pany, is a corporation duly organized under and existing by 
virtue of the laws of the State of Delaware. The Company 
has at all times material herein maintained its principal 
office and place of business in Washington, in the District 
of Columbia, where it is and has been engaged in the clean- 
ing of rugs and in the sale, moving, and storage of furniture. 


During the calendar year 1955, a representative period, 
the Company, in the course and conduct of its business 
operations as described hereinabove, purchased materials 
and supplies of a value in excess of $500,000, over 75 per- 
cent of which was shipped direct to its Washington, D. C., 
place of business from points outside the District of Colum 
bia. During the same period the Company performed serv: 
ices and sold products of a value in excess of $750,000, of 
which approximately 40 percent represents sales of prod- 
ucts sold and delivered outside the District of Columbia. 


Ir. 


Curtis Brothers, Inc., is and has been at all times material 
herein engaged in commerce within the meaning of the Act. 


IV. 


On September 30, 1955, in an election conducted unde1 
the supervision of the Regional Director for the Fifth 
Region of the Board, pursuant to a Decision and Direction 
of Election of the Board in the Matter of Curtis Brothers, 
Inc., and Drivers, Chauffeurs and Helpers, Local 639, 
A.F.L., Case No. 5-RM-281, among certain employees of 
the Company in a unit found to be appropriate for the pur- 
poses of collective bargaining by the Board, 28 votes were 
east against Respondent and 1 vote was cast for Respond- 
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ent. On October 13, 1955, said Regional Director issued a 
Certificate of Results of Election certifying that no labor 
organization is the exclusive representative of such em- 
ployees. 


Vv. 


Since on or about October 13, 1955, and up to and includ- 
ing the date of issuance of this Complaint, Respondent has 
not been designated or selected by a majority of the em- 
ployees of the Company in a unit appropriate for the pur- 
poses of collective bargaining and has not been and is not 
the exclusive representative of such employees within the 
meaning of Section 9 (a) of the Act. 


VI. 


Since on or about October 13, 1955, to and including the 
date of the issuance of this Complaint, Respondent, by its 
officers, agents and representatives, has caused pickets to 
patrol at and near the premises of the Company. 


VIL. 


Respondent picketed the Company’s premises, as set out 
in Paragraph VI above, for the purpose of causing, forcing 
or requiring the Company to recognize Respondent as ex- 
clusive bargaining representative and to enter into a con- 
tract with Respondent, notwithstanding the fact that 


Respondent is not and since October 13, 1955, has not been. /’ 


such representative. 


Vi. 


Respondent, by the economic coercion of its picketing, as 
set forth in Paragraph VI above, under the circumstances 
as set forth in Paragraphs IV, V and VII above, has re- 
strained and coerced employees in the exercise of their 
rights guaranteed in Section 7 of the Act, and thereby did 
engage in, and is engaging in, unfair labor practices within 


eo Ws See SE fl 
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the meaning of Section 8, subsection (b) (1) (A), of the 
Act. 


rx. 


The activities of Respondent, as set forth in Paragraphs 
IV, V, VI and VII above, occurring in connection with the 
operations of the Company, described in Paragraphs II and 
III above, have a close, intimate and substantial relation to 
trade, traffic and commerce among the several states of the 
United States, between the several states and the District 
of Columbia, and within the District of Columbia, and tend 
to lead to labor disputes burdening and obstructing com- 
merce and the free flow of commerce. 


X. 


The aforesaid acts of Respondent, as hereinabove set 
forth, constitute unfair labor practices affecting commerce 
within the meaning of Section 8, subsection (b) (1) (A), 
and Section 2, subsections (6) and (7), of the Act. 


WHEREFORE, on this 17th day of May 1956, the Gen- 
eral Counsel of the National Labor Relations Board, on 
behalf of the Board, has caused the Regional Director for 
the Fifth Region to issue this Complaint against Drivers, 
Chauffeurs and Helpers Local 639, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America, AFL-CIO, the Respondent herein. 


Joun A. PEneELLO, Regional Director 
National Labor Relations Board 

104 W. Baltimore Street 

Baltimore 1, Maryland 
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EXHIBIT 1 M 


Unitep States oF AMERICA 
‘BEFORE THE NatrionaL Lasor Retations Boarp 
Firta Recion 


In the Matter of 


Drivers, CAHUFFERS AND HELPERS 

Locat 639, InrernationaL BrotHeEr- 

HOOD OF TEAMSTERS, CHAUFFEURS, | Case No. 5-CB-190 
WAaAREHOUSEMEN, AND HELPERS OF (Post 5-CC-59) 
America, AFL-CIO. 


and 


Curtis Broruers, Inc. 


ANSWER TO COMPLAINT 


Now comes respondent Drivers, Chauffeurs and Helpers 
Local 639, International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America, AFL-CIO, 
and in answer to the complaint filed herein, represents to 
the Board as follows: 


1. Respondent admits the allegations contained in para- 
graph I of the complaint. 


2. Respondent has no knowledge of the allegations con- 
tained in paragraph II of the complaint and neither admits 
nor denies said allegations but demands strict proof thereof. 


3. Respondent has no knowledge of the allegations con- 
tained in paragraph III of the complaint and neither ad- 
mits nor denies said allegations but demands strict proof 
thereof. 


4. Respondent admits the allegations contained in para- 
graph IV of the complaint. 
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5. Respondent admits that since October 13, 1955 up to 
and including the date of the issuance of the complaint that 
respondent has not been designated or selected by a major- 
ity of the employees of Curtis Brothers, Inc., within the 
meaning of Sec. 9 (a) of the Act, for the reason that for 
the past several months respondent has been carrying on 
a legitimate organizational campaign by picketing the prem- 
ises of Curtis Brothers, Inc., for the purpose of becoming 
the exclusive representative of such employees. 


6. Respondent admits the allegations contained in para- 
graph VI of the complaint. 


7. Respondent denies the allegations contained in para- 
graph VII of the complaint. 


8. Respondent denies the allegations contained in para- 
graph VIII of the complaint. 


9. Respondent denies the allegations contained in para- 
graph IX of the complaint. 


10. Respondent denies the allegations contained in para- 
graph X of the complaint. 


Drivers, CHAUFFEURS AND Hetrers Lo- 
caL 639, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSE- 
MEN AND Heupers or America, AFL-CIO, 


L. A, TraryHaM 


Disteict or CoLUMBIA, SS: 


L. A. TRAINHAM, being first duly sworn, deposes and 
says that he has read the foregoing answer by him sub- 
scribed, and knows the contents thereof; that the matters 
and things therein set forth of his own knowledge are true 
and those stated upon information and belief, he believes 
to be true. 

L. A. TranvHamM 
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Subscribed and sworn to before me this 11th day of June, 
1956. 


Doris C. LowE 
Notary Public, D.C. 


CERTIFICATE OF SERVICE 


I hereby certify that copy of this answer was this 11th 
day of June, 1956, sent by mail, postage prepaid, to Harry 
E. Taylor, Jr., Esq., 600 F. St. N.W., Washington 4, D. C., 
attorney for Curtis Brothers, Inc. 


/s/ Tuomas X. Dunn 


THomas X. Dunn 
831 Tower Building 
Washington 5, D. C. 





FORM NLRB-4279 RC-RM-RD 
(4-55) 

FORMERLY NLRB-765, 

765a and 765b 


Unrrep States or AMERICA 
NatronaL Lasor Reiations Boarp 


In the Matter of 


Curtis BRoTHERS, INCORPORATD COPY 


and Type of Election 


Drivers, CHAUFFEURS AND Hetp- | (] Consent Agreement 
ERS, LocaL Union 639, AFFILIATED Board Ordered 
Wire InrernaTionaL BrorHer- | (7 Stipulation 

HOOD OF TEAMSTERS, CHAUFFEURS, S 
WAREHOUSEMEN AND Hetpers or| ©28¢ No. 5-RC-1825 
America, A.F.L. 


CERTIFICATION OF REPRESENTATIVES 


An election having been conducted in the above matter 
by the undersigned Regional Director of the National 
Labor Relations Board in accordance with the Rules and 
Regulations of the Board; and it appearing from the Tally 
of Ballot that a collective bargaining representative has 
been selected; and no objections having been filed to the 
Tally of Ballots furnished to the parties, or to the conduct 
of the election, within the time provided therefor; 


Pursuant to authority vested in the undersigned by the 
National Labor Relations Board, 


IT IS HEREBY CERTIFIED that Drivers, Chauffeurs 
and Helpers, Local Union 639, affiliated with International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
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Helpers of America, A.F.L. has been designated and se- 
lected by a majority of the employees of the above-named 
Employer, in the unit herein involved, as their representa- 
tive for the purposes of collective bargaining, and that, 
pursuant to Section 9 (a) of the Act as amended, the said 
organization is the exclusive representative of all the em- 
ployees in such unit for the purposes of collective bargain- 
ing with respect to rates of pay, wages, hours of employ- 
ment, and other conditions of employment. 


Signed at Baltimore, Maryland 
On the 30th day of September, 1953. 


On behalf of 


Nationa Lasor Retations Boarp 
/s/ Evcense A. Curry 


Acting Regional Director for 
Fifth Region 
National Labor Relations Board 


GPO 891507 





Adams 4-1050 
4-1051 
4-1052 
4-1053 
4-1054 


Drivers, CHaurreurs & Hetrers Loca Union No. 639 
I. B. or T., C., W. & H. or A. 
1500 TarmreentH Srreet N.W. Zone 5 
Affiliations 

American Federation of Labor 
Washington Building Trades Council 
Teamsters Joint Council No. 55 
Maryland State and District of Columbia 

Federation of Labor 
Washington Central Labor Union Washington 5, D. C. 
Virginia State Federation of Labor 


February 16, 1955 


Mr. John A. Penello 

Regional Director 

National Labor Relations Board 
37 Commerce Street 

Baltimore 2, Maryland 


Dear Mr. Penello: In re: Curtis Bros., Inc., Case No. 
5-RM-281 


This is to advise that Drivers, Chauffeurs & Helpers 
Local Union 639 herewith abandons all claims to exclusive 
recognition as the majority bargaining representative for 
all drivers, helpers, warehousemen and furniture finishers 
employed by Curtis Bros. Inc., located at 2041 Nichols Ave- 
nue, Southeast, Washington, D. C., nor do we claim the 
right of majority representation of the above employees of 
Curtis Bros. Inc. 
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Local Union 639 files this express disclaimer of the right 
to be the exclusive bargaining representative for the em- 
ployees in the above unit of the above employer. We 
further wish to state that this disclaimer is made in good 
faith, and we hope is clear and unequivocal. 


Very truly yours, 


L. A. TrarnHAM 
L. A. Trainham, Recording-Secretary 
Drivers, Chauffeurs, & Helpers 
Local Union 639 
LAT :ep 


This is to certify that this is a photostat of original ex- 
hibit No. 2 which has been received in evidence in the pro- 
ceedings before the National Labor Relations Board, 
Docket No. 5-RM-281, 

Acme Reportinc CoMPANY 
Roy L. Suir 


UNION DRIVERS ARE SAFE DRIVERS—SAFETY FIRST— 
| DEMAND UNION BOOK AT ALL TIMES 
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EXHIBIT 4A 


CURTIS BROS. 
Employs Nonunion 


DRIVERS, HELPERS, 
WAREHOUSEMEN 2: 





UNFAIR TO 
: Teamsters Union No. 639 


AFL 
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EXHIBIT 4B 


Teamsters Union No. 639 
AFL 


Wants Employes of 


CURTIS BROS. 
To Join Them to Gain 
Union Wages, Hours, 


and 
Working Conditions 





D-9203 
114 NRLB No. 27 Washington, D. C. 


Unrrep States oF AMERICA 
BEFORE THE Natrona Lasor RELATIONS BoaRD 


Curtis Broruers, Inc. 
Employer-Petitioner 
and Case No. 5-RM-281 
Drivers, CHAUFFEURS AND HELPERS Sept. 23, 1955 
Loca 639, A.F.L. 
Union 
DECISION AND DIRECTION OF ELECTION 
Upon a petition duly filed under Section 9 (c) of the 


National Labor Relations Act, a hearing was held before 
William C. Humphrey, Sr., hearing officer. The hearing 
officer’s rulings made at the hearing are free from preju- 
dicial error and are hereby affirmed. 


Upon the entire record in this case, the Board finds: 


1. The Employer contends, and the Petitioner denies, 
that the Employer is engaged in commerce within the mean- 
ing of the Act according to the Board’s present jurisdic- 
tional standards.’ 


The Employer is a Delaware corporation with its place 
of business in the District of Columbia. It is engaged in 
the cleaning of rugs, and in the sale, moving, and storage 
of furniture. 


1 The name of the Employer appears herein as amended at the hearing. 

2On August 27, 1953, the Board issued its Decision and Direction of Election 
in Curtis Brothers, Incorporated, Case No. 5-RC-1325 unpublished), asserting 
jurisdiction over the Employer. 
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Because the Board has plenary jurisdiction over enter- 
prises located in the District of Columbia, we find that the 
Employer is engaged in commerce within the meaning of 
the Act and that it will effectuate the policies of the Act 
to assert jurisdiction over the Employer’s operations.* 


2. The labor organization involved claims to represent 
certain employees of the Employer. 


3. The Union seeks dismissal of the petition on the 
ground that no question affecting commerce exists con- 
cerning the representation of employees of the Employer. 


On September 30, 1953, following an election directed by 
the Board in Curtis Brothers, Incorporated, supra, the Re- 
gional ' Director certified the Petitioner as the exclusive 
collective bargaining representative of the Employer’s 
drivers, helpers, warehousemen, and furniture finishers, ex- 
cluding salesmen, office clerical employees, guards, and 
supervisors as defined in the Act. Thereafter, the parties 
attempted to agree on the terms of a contract covering the 
employees in the appropriate unit but failed to do so, in 
particular with respect to a union shop provision. About 
February 24 or 25, 1954, the Union authorized a strike and 
picketing began at the Employer’s plant. The pickets car- 
ried signs stating: “Curtis Brothers, Inc, On Strike, 
Drivers, Chauffeurs and Helpers Local 639, AFL.” On 
February 1, 1955, the Employer filed the instant petition, 
covering the same unit as that described above. On or 
about February 16, the Union’s Recording Secretary wrote 
a letter to the Board’s Regional Director, stating in sub- 
stance' that the Union was abandoning all claims to recogni- 
tion as the majority bargaining representative of the em- 
ployees in the unit and expressly disclaiming the right to 
be such representative. The letter further stated that “this 
disclaimer is made in good faith, and we hope is clear and 
unequivocal.” On February 17, picketing was discontinued, 


3M. S. Ginn & Company, 114 NLRB No. 25. 
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but it was resumed on the following day. The pickets now, 
carried signs stating: “Curtis Brothers, Inc. Employs Non- 
Union Drivers, Helpers, Warehousemen, Et Cetera,” “Un- 
fair to Teamsters Local Union 639, AFL,” and “Local 
Union 639, Teamsters (AFL) wants employees of Curtis 
Brothers, Inc., to join them to gain union wages, hours and 
working conditions.” 


In support of its contention that no question concerning 
representation exists, the Union in effect points to its dis- 
claimer of interest in representation, and asserts that it is 
presently engaged only in an attempt to organize the em- 
ployees concerned herein and thus regain its former status 
as their majority representative. The Employer asserts 
that the Union’s current picketing activities are inconsist- 
ent with, and thus vitiate, the efficacy of its disclaimer of 
interest. 


A disclaimer of interest in representation must be clear 
and unequivocal. When a union engages in conduct incon- 
sistent with its express disclaimer, the Board holds such 
disclaimer to be equivocal and therefore ineffective to re- 
move the question concerning representation in an em- 
ployer petition.* 

We believe that the Union’s current picketing activities 
cannot be reconciled with its disclaimer of interest in rep- 
resenting the employees in question. In the light of all the 
material facts of this case, including the certification of the 
Petitioner, the circumstances preceding the strike, the na- 
ture of the first signs carried by the pickets, the brief 
discontinuance of picketing, and its early resumption, we 
are convinced that the current picketing is not for the sole 
purpose of getting employees to join the Union, as the 
more recent picket signs indicate, but is tantamount to a 
present demand that the Employer enter into a contract 
with the Union without regard to the question of its ma- 


4See, eg., McAllister Transfer, Inc., 105 NLRB 751, and Kimmel Shoe 
Company, 97 NLRB 127. 
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jority status among the employees concerned.* Accord- 
ingly, we find that a question affecting commerce exists 
concerning the representation of employees of the Em- 
ployer within the meaning of Section 9 (c) (1) and Section 
2 (6) and (7) of the Act. 


4. The following employees of the Employer constitute 
@ unit appropriate for the purposes of collective bargain- 
ing within the meaning of Section 9 (b) of the Act: All 
drivers, helpers, warehousemen, and furniture finishers 
working at and out of the Employer’s plant at Washing- 
ton, D. C., excluding salesmen, office clerical employees, 
guards, and supervisors as defined in the Act. 


DIRECTION OF ELECTION 


As part of the investigation to ascertain representatives 
for the purposes of collective bargaining with the Em- 
ployer, an election by secret ballot shall be conducted as 
early as possible, but not later than 30 days from the date 
of this Direction, under the direction and supervision of 
the Regional Director for the Region in which this case 
was heard, and subject to Sections 102.61 and 102.62 of 
National Labor Relations Board Rules and Regulations, 
among the employees in the unit found appropriate in 
paragraph numbered 4, above, who were employed during 
the payroll period immediately preceding the date of this 
Direction of Election, including employees who did not 
work during said payroll period because they were ill or 
on vacation or temporarily laid off, and employees in the 


5Cf. Swee-T-Shirts, Inc., 111 NLRB No. 59; Francis Plating Co., 109 
NLRB 35; and Petrie’s, dn Operating Division of Red Eobin Stores, Inc., 108 
NLRB 1318. Although Member Peterson dissented in the last case, he deems 
himself bound by the decision of the majority therein. 

Contrary to the Union, we do not regard as controlling herein the Hubdach 
and Parkinson Motors case, 88 NLRB 1202, where the Board gave effect to a 
union disclaimer and found no question concerning representation to exist. 
There, unlike the instant case, substantially all the strikers had been replaced 
during the strike and before the Union’s disclaimer. 
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military services of the United States who appear in per- 
son at the polls, but excluding those employees who have 
since quit or been discharged for cause and have not been 
rehired or reinstated prior to the date of the election, and 
also excluding employees on strike who are not entitled to 
reinstatement, to determine whether or not they desire to 
be represented, for purposes of collective bargaining, by 
Drivers, Chauffeurs and Helpers Local 639, A.F.L. 


Dated, Washington, D. C., September 20, 1959. 


Pui Ray Ropeers, Acting Chairman 
Ase Murpock, Member 

Ivar H. Peterson, Member 

Boyp Leepom, Member 


NatrionaL Lasor RELATIONS BoaRD 

















NLREB-760 
(3-53) 
Unirep States or AMERICA 
Nationat Lasor Retations Boarp 


In the Matter of COPY 


Curtis Broruers, Inc. Case No. 5-RM-281 


E 1 nd Petiti Date issued 
Caployeria COMET September 30, 1955 


and Type of election 
(Check one): 
Drivers, CHAUFFEURS AND HELPERS 1 Consent 
Locat 639, A.F.L. 1 Stipulated 
(Onion) Board ordered 


TALLY OF BALLOTS 


The undersigned agent of the Regional Director certifies 
that the results of the tabulation of ballots cast in the elec- 
tion held in the above case, and concluded on the date indi- 
cated above, were as follows: 

1. Approximate number of eligible voters 

2. Void ballots 


3. Votes cast for Drivers, Chauffeurs and Helpers 
Local 639, A.F.L. 


- Votes cast against participating labor organiza- 
tion(s) 


- Valid votes counted (sum of 3, 4, 5, and 6) 
8. Challenged ballots 


- Valid votes counted plus challenged ballots (sum 
of 7 and 8) 


. Challenges are (not) sufficient in number to affect 
the results of the election. 
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11. A majority of the valid votes counted plus challenged 
ballots has (not) been cast for: Drivers, Chauffeurs, 
and Helpers Local 639, A.F.L. 


For the Regional Director—Fifth Region 


/s/ W. C. HuMPHREY 


The undersigned acted as authorized observers in the 
counting and tabulating of ballots indicated above. We 
hereby certify that the counting and tabulating were fairly 
and accurately done, that the secrecy of the ballots was 
maintained, and that the results were as indicated above. 
We also acknowledge service of this tally. 


For Drivers, CHAUFFEURS 
anp Heupers Locat 639, 
For Curtis Brotuers, Inc. A.F.L. 
/s/ ARVINE K. ARMSTRONG 


U. S. Government Printing Office 16—38308-5 














Form NLRB-4280 RC-RM-RD 
(4-55) 

Formerly NLRB-767, 

767a and 767b 


Unrrep States or AMERICA 
NationaL Lasor Retations Boarp 


In the Matter of COPY 
Curtis Brotuenrs, Inc. Type of Election 
(Employer and Petitioner) 0 Consent 

and Agreement 


Drivers, CHAUFFEURS AND HELPERS Board Ordered 
Locat 639, A.F.L. C] Stipulation 
(Union) } Case No. 5-RM-281 


_ CERTIFICATE OF RESULTS OF ELECTION 


An election having been conducted in the above matter 
by the undersigned Regional Director of the National La- 
bor Relations Board in accordance with the Rules and 
Regulations of the Board; and it appearing from the Tally 
of Ballots that no collective bargaining representative has 
been selected; and no objections having been filed to the 
Tally of Ballots furnished to the parties, or to the conduct 
of the election, within the time provided therefor; 


Pursuant to authority vested in the undersigned by the 
National Labor Relations Board, 


IT IS HEREBY CERTIFIED that a majority of the 
valid ballots has not been cast for any labor organization 
appearing on the ballot, and that no such organization is 
the exclusive representative of all the employees, in the 
unit herein involved, within the meaning of Section 9 (a) 
of the National Labor Relations Act. 
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Signed at Baltimore, Maryland 
On the 13th day of October, 1955. 


On behalf of 
NatronaL Lasor RELATIONS Boarp 


/s/ Joun A. PENELLO 
Regional Director for Fifth 
Region 
National Labor Relations Board 


GPO 891508 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 


Berrore THE NatTionat Lasor Retations Boarp 
Fifth Region 


In the Matter of: 
Drivers, CHAUFFEURS AND HELPERS 
Loca 639, InreRNaTIONAL BrorHer- 
HOOD OF TraMSTERS, CHAUFFEURS,| Case No. 5-CB-190 
WaREHOUSEMEN AND HELPERS OF (Post 5-CC-59) 
America, AFL-CIO 
and 
Curtis Brotuers, Inc. 


Conference Room C 
Departmental Auditorium 
Washington, D. C. 

June 25, 1956 


Pursuant to notice, the above-entitled matter came on for 
hearing at 11:20 o’clock a.m. 


BEFORE: 
SIDNEY LINDNER, Esq., Trial Examiner. 


APPEARANCES: 


THOMAS X. DUNN, Esgq., 831 Tower Building, 14th and 
K Streets, Northwest, Washington, D. C., appearing on 
behalf of Drivers, Chauffeurs and Helpers Local 639. 


HARRY E. TAYLOR, JR., Esq., 600 F Street, North- 
west, Washington, D. C., appearing on behalf of the com- 
pany, Curtis Brothers, Ine. 

THOMAS W. KENNEDY, Esq., 104 W. Baltimore 


Street, Baltimore, Maryland, appearing on behalf of the 
General Counsel. 
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CHARLES HENDRICKS 


a witness called by and on behalf of the General Counsel, 
being duly sworn, was examined and testified as follows: 


Direct Examination. 


Q. (By Mr. Kennedy) Where are you employed, Mr. 
Hendricks? A. Curtis Brothers, Inc. 


Q. In what capacity? A. Credit and Office Manager. 


Q. Can you tell us about the company you work for, 
Curtis Brothers; that is, is ita corporation? A. Yes, it is 
a corporation. 
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Q. Do you know what state it is incorporated in? A. 
The State of Delaware. 

Q. Where is its main office and place of business? A. 
2541 Nichols Avenue, Southeast, Washington, D. C. 

Q. What business is the company engaged in? A. The 
company is engaged in the business of moving, storage, rug 
cleaning, and retail furniture operation. 

Q. Now, have you had an opportunity, Mr. Hendrick, to 
compile figures from your records concerning purchases 
and sales? <A. IJ have. 

Q. And what period do those figures cover? A. The 
period covers the last 12 months, or from June of 1955 
through May of 1956. 

Q. Can you tell us, then, with reference to purchases the 
total amount of purchases in the last twelve months in 
dollar value? A. The total purchases in the last twelve 
months are nine hundred and fourteen thousand and sixty- 
eight dollars. 
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Q. And can you tell us from your figures the dollar value 
of purchases that were purchased and shipped from outside 
the District of Columbia to the company’s place of business 
in the District of Columbia? A. The amount of purchases 
coming from outside the District is $826,530. 
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Q. Now, concerning your sales, tell us the total value, 
dollar value, of sales in that same period of time. A. The 
total sales in that same period of time would be $1,480,098. 

Q. Can you tell us the dollar value of sales that involved 
sales of material sold and then shipped directly from the 
District of Columbia to points outside the District of Co- 
lumbia? A. Purchases shipped outside the District of 
Columbia would be $718,089. 

Q. And where they shipped from the company’s store in 
the District of Columbia? A. That is correct. 


ARCHIE CURTIS 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination. 

Q. (By Mr. Kennedy) Where are you employed, Mr. 
Curtis? A. Curtis Brothers, Incorporated. 

Q. And do you hold any official office or official capacity 
with the company? A. Superintendent, receiving, shipping 
and maintenance. 

Q. Are you on the Board of Directors? A. Yes, I amon 
the Board of Directors. 

Q. How long have you been in charge of—did you say 
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warehouse deliveries and maintenance? <A. No, new furni- 
ture deliveries and maintenance. 

Q. For how long a period have you done that? A. 
Twelve years. 

Q. Who were the others in the company who are in official 
capacities? A. Following me is brother Harry, and— 

Q. Is that Harry L. Curtis? A. Brother Arthur B, and 
brother George T. 

My father is President of the company being George T. 
Curtis, Sr. 

Q. Was there at one time another brother? <A. Yes. It 
was Brother Fred that died the 9th of March of this year. 
He was the youngest brother of the five. 

Q. Now, calling your attention to 1953, do you recall that 
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there was a petition filed by Local 639—that is, the Team- 
sters Union in this case—concerning certain employees in 
your company? A. Yes, sir, there was. 

Mr. Kennedy: I would like to ask if it could be stipulated 
that such petition was filed on July 15, 1953? 

Mr. Dunn: I will stipulate that a petition was filed on 
the date that you mentioned. 

I object to it on the ground of materiality. 

Trial Examiner: What was the date? 

Mr. Kennedy: July 15, 1953 in case 5-RC-1325. I as- 
sume you include the number in that stipulation? 

Mr. Dunn: Sure. 

Trial Examiner: Is this in the nature of background 
evidence? 

Mr. Kennedy: Yes. 

Trial Examiner: The objection is overruled. 

Q. (By Mr. Kennedy) Were you at the company during 
that time; that is, around and before July of 1953? A. I 
was. 

Q. Was there any picketing of any nature at all during 
that time? A. There was none. 
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Q. Now, do you know that there was a hearing held in 
that case and a decision issued by the Board ordering an 
election? A. There was. 
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Mr. Kennedy: May it be stipulated, Mr. Dunn, that that 
decision issued on August 27, 1953 ordering an election? 

Mr. Dunn: I so stipulate. But I object to the admission 
of it on the ground of materiality. 

Trial Examiner: The objection is overruled. And I will 
take official notice of the Board’s file in case Number 
5-RC-1325. 


Q. (By Mr. Kennedy) Do you know, Mr. Curtis, that an 
election was conducted at that time? I am talking now of 
September of 1953? A. There was. 

Q. And do you know whether the union won that election 
ornot? A. The union did, yes. 

Q. And after that, did you receive a certification from the 
Board certifying that the union had won? A. We did. 
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Q. (By Mr. Kennedy) Now, following the issuance of 
that certification, Mr. Curtis, did you and the union—and 
when I say the union, I mean the Teamsters Local 639— 
engage in bargaining sessions? A. We did, yes. 

Q. Without going into any of the details of those bar- 
gaining sessions, can you tell us roughly about how many 
there were and what resulted? A. I think there were three 
sessions that we had with the union. 

Mr. Dunn: Mr. Examiner, so I won’t continually inter- 
rupt, may I have a running objection? 





115 


Trial Examiner: Yes, you have a standing objection to 
this entire line of questioning, Mr. Dunn. 


* e oe * * * * & 


Trial Examiner: There were three bargaining sessions? 

The Witness: Three bargaining sessions, yes, Sif. 

And that was, I think, in the latter quarter of 1953. 
That would be in 1953, yes, sir. And I think that we just 
about generally agreed on everything but a— 

Trial Examiner: Well, he didn’t ask you that. 

Mr. Kennedy: I asked him for the results. 

The Witness: We agreed on everything but the open 
shop. 

Q. (By Mr. Kennedy) Do you recall roughly when the 
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last bargaining session was? A. No, sir, I do not. But it 
was in the last part of 1953. 

Q. The last part of 1953? A. Yes, sir. If my memory 
serves me correctly. 

Q. Following that last bargaining session, was there a 
strike at your place? A. Yes, sir. 

Q. Do you recall when that was? A. That was on the 
morning of February 26, 1954. 

Q. Did you have any contact with the company from 
your last bargaining session in the end of 1953 to the strike 
on February 26th? A. No, sir, not to my knowledge. 

Q. Did you know it was going to happen? A. I did not, 
no, Sir. 

Q. Can you tell us how many of your employees went on 
strike? A. Nine. 

Q. How many did you have in the unit that was involved 
in the certification of the Teamsters? A. I think it was 
twenty-one. I am not just positive. 
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Q. Now, the picketing—was there picketing at the time 
the nine men went on strike? A. Yes, sir. 

Q. Who did the picketing? A. Well, our nine employees 
plus a few others that they brought over there, including 
Mr. Trainham, Mr. Bell, Mr. Fuller, Sr. and Jr. 

Q. Just one moment. You mentioned names. First you 
Say nine employees went out. You said some others. What 
you you mean by others? <A. I imagine they were union 
officials or men— 

Q. Well, they were not your employees? A. No, sir, they 
were not our employees. 

Q. You mentioned names of Mr. Trainham, Mr. Bell and 
two Mr. Fullers? A. That is correct. 

Mr. Kennedy: May we have a stipulation— 

Mr. Dunn: I stipulate Mr. Trainham is the Recording 
Secretary of Local 639; Mr. Bell is the President—rather, 
the Mr. Bell referred to is Secretary-Treasurer of Local 
639, and Mr. Fuller Sr. is the organizer of the Teamsters 
Joint Council for the Districts of Columbia; Mr. Fuller, 
Jr. is a member of Local 639. 

Mr. Kennedy: Is that District Council Number 55? 
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Mr. Dunn: Yes, sir. 


Q. (By Mr. Kennedy) Mr. Curtis, was there ever any 
picketing at your place at any time prior to that day of 
February 26th, 1954? A. N 0, sir. 
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Q. (By Mr. Kennedy) Can you tell us generally or to the 
extent that you know—describe the picketing; how many 
would be there at any given time? And where would they 
patrol? A. At the outset of the picketing, there were from 
fifteen to twenty every day. 
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Q. I am talking about at one time? A. Yes, at one time. 
And they would picket the store and front of the ware- 
house. 

Q. All right. Now, generally, how long did that picketing 
continue? We are now talking about February 26th? Did 
it continue through March? A. Yes, it did. 
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Q. Through April? <A. It did. 

Q. Did it continue forafull year? A. It did. 

Q. Calling your attention to almost a year later, around 
February of 1955, was picketing still going on? A. It was. 

Q. At that time how many pickets would there normally 
be at any giventime? A. It averaged six. 


Q. Where did they patrol? A. They patroled the front 
of the warehouse and the front of the store. 


Q. Do you recall—well, first, did they carry signs or 
placards? A. They did. 


eo * *% * * * a * 
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Q. Can you tell us from your own knowledge what the 
reading was? A. “Curtis Brothers on Strike. Unfair to 
Organized Labor. Drivers, Helpers, and Warehousemen.” 

Mr. Dunn: Has he finished with his answer? 


Trial Examiner: Yes. 

Q. (By Mr. Kennedy) Now, from February 26, 1954, 
when the picketing began, through the following February, 
1955, did your company, Curtis Brothers, Inc. replace those 
employees who went on strike? A. We did. 
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Q. Do you know that on February 1, 1955, that your com- 
pany filed a petition with the Board asking for another 
election? A. We did. 
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My. Kennedy: Mr. Dunn, may it be stipulated that on 
February: 1, 1955 that Curtis Brothers, Incorporated filed 
a petition with the Board, Docket 5-RM-281? 

Mr. Dunn: It is so stipulated. And the same objection. 

Trial Examiner: Al] right. 

The stipulation is accepted, and the objection is over- 
ruled. 

Q. (By Mr. Kennedy) Was there a hearing in that case, 
Mr. Curtis? <A. Yes. 

Mr. Dunn: The record will show that. I don’t think the 
witness has to testify to that. 

Trial Examiner: The record will show. 

Again I will take official notice of the Board’s file. 

Q. (By Mr. Kennedy) After your company filed a peti- 
tion, but before the hearing, did you have occasion to know 
of a letter that was written by Mr. Trainham of the Team- 
sters Union to the Labor Board in which they said that they 
did not represent the employees? A. I do, sir. 
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Q. (By Mr. Kennedy) Mr. Curtis, you testified that the 


53 


picketing continued from February 26, 1954 throughout the 
period we have discussed, which has been almost a year. 
Now, calling your attention to February 16, do you recall 
whether there was picketing on that day or not? 

Trial Examiner: What year? 

Mr. Kennedy: 1955. 

The Witness: February 16? 

Yes, there was picketing. 

Q. (By Mr. Kennedy) How about the 17th? A. No sir, 
there was no picketing the 17th. 

Q. That is the 17th of February, 1955? A. 1955, yes, sir. 
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Q. How about February 18, 1959? A. Yes, sir, there 
was. 

Q. Now, will you tell us what difference, if any, there was 
between the picketing of February 18, 1955 and the picket- 
ing of February 16, 1955? A. They had changed the read- 
ing on the sign that they had used in the front of them. 

Q. Well, now, did you have occasion to have pictures 
made of the new signs that appeared on February 18th? 
A. Yes, sir. 

Mr. Kennedy: I will ask the court reporter to mark these 
two photostats as General Counsel’s Exhibit Number 4-4, 
the one which has the words “Curtis Brothers” on top; and 
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as 4-B, the one which has the words “Curtis Brothers” in 
the middle. 


(The documents above referred to were marked for 


identification as General Counsel’s Exhibits No. +A 
and 4-B.) 


Q. (By Mr. Kennedy) Mr. Curtis, I hand you what has 
been marked for identification as General Counsel’s Ex- 
hibits Number 4-A and 4B. Will you tell us what they 
represent? A. After February 18, or on February 18, the 
pickets had this on the front of them. 

Mr. Kennedy: Let the record show he is holding up Gen- 
eral Counsel’s Exhibit 4-B for identification. 

Trial Examiner: 4-B was in front, yes. 

The Witness: And this one he had on his back. 

Trial Examiner: 4-A was carried on the picket’s back? 

The Witness: Yes, sir. 

Mr. Kennedy: I offer in evidence General Counsel’s 
Exhibit 4-A and 4-B. 

Mr. Dunn: No objection. 

Trial Examiner: General Counsel’s Exhibits 4-A and 4-B 
are received in evidence. 
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(The documents heretofore marked General Counsel’s 
Exhibits No. 4-A and 4B were received in evidence.) 
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Mr. Kennedy: I will ask the court reporter to mark this 
two-page document as General Counsel’s Exhibit Number 
. for identification. : 


(The Document above referred to was marked for 
identification as General Counisel’s Exhibit Number 5.) 

Mr. Kennedy: It is a document entitled “Decision and 
Direction of Election” dated September 20, 1955. 

Q. (By Mr. Kennedy) Mr. Curtis, I hand you what has 
been marked for identification as General Counsel’s Ex- 
hibit Number 5. I ask you if that is the Board decision 
referred to? A. Yes, sir. I have seen this. 


Mr. Kennedy: I offer in evidence General Counsel’s 
Exhibit Number 5. 


Mr. Dunn: Now, this particular exhibit, Mr. Examiner— 
not making an inquiry, but for what purpose is GC-5 being 
introduced ? 


Trial Examiner: Would you care to state the purpose, 
please, Mr. Kennedy? 

Mr. Kennedy: For the same purpose, Mr. Examiner, that 
these other exhibits have been put in here. This is a Board 
decision, which can be— 

Trial Examiner: Well, the other exhibits have been put 
in here for the purpose of background, as I understood you; 
is that correct? 
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Mr. Kennedy: That is correct. 

Trial Examiner: We are here talking about September, 
1955, which, of course, is six months prior to the filing of 
the charge. So the same would apply as much to this docu- 
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ment, General Counsel’s Exhibit 5 for identification, as to 
the other documents. They are background evidence leading 
up to the period in question here when the unfair labor 
practices allegedly took place. 

Mr. Kennedy: That is right. We have a running chronol- 
ogy of everything occurring including the Board’s decision. 

Mr. Dunn: It goes a little bit deeper as far as my objec- 
tion in this matter is concerned, because I don’t know what 
position I am being placed in. Frankly, I am a little con- 
fused about the Gencral Counsel’s case. But is this being 
introduced for the purpose of you, either (1) taking judicial 
notice of the decision, to which I have no objection—and you 
have already said that you would—or (2) is it being intro- 
duced for the purpose of you taking as evidence in this case 
statements made by the Board, which I consider self-serv- 
ing statements made in another case by another tribunal, 
having no relation to any evidence in this case, because the 
witness has testified to nothing of the kind with respect to 


this, and apparently cannot, but if it is for the purpose of 


57 


your giving weight to testimony, whether it is previous to 
the limitations in Section 10 or whether it is subsequent to 
that, it makes no difference as far as how you accept this as 
testimony. 

If you are going to make some finding, whether on the 
basis of background or not, previous to the limitation bar 
date that such and such a thing happened, I object to it. And 
I don’t see how you can accept the statement of a court or 
tribunal or an agency that the facts are these, and for you 
simply to take them as facts. 

If you make any findings in this case, you either make 
them based on the testimony of witnesses under oath. I 
have no right to cross-examine, and I can’t possibly cross- 
examine with that type of evidence. 
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Trial Examiner: I am concerning solely the 10(b) 
problem. 

Now, so far as what the Board has set forth here, I have 
no doubt that the Board did receive evidence in a hearing 
upon which they made a certain finding. That finding is set 
forth in this Board decision of direction of election. 

Now, I will receive this document. Your objection is 
noted. And I will receive it for the purposes I set forth for 
the chronology of the events that too‘x place and the back- 
ground of what took place at Curtis Brothers. 

(The document heretofore marked for identification as 
General Counsel Exh. No. 5 was received in evidence.) 

Mr. Dunn: I just have one further question, Mr. Exam- 
iner. 

Trial Examiner: Yes. 

Mr. Dunn: When you say you are receiving it to show 
the chronology of events, are you taking the events, the 
facts that are stated in that Board decision, as evidence 
in this case? 

That is the only purpose of it. 

Tria] Examiner: Not as evidence upon which an unfair 
labor practice finding can be made, no. 

Mr. Dunn: Then I haven’t put my question properly. 
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Are you taking the facts as set forth in that decision as 


any type of evidence in this case, upon which a finding can 
be made or not? 


Trial Examiner: As background evidence, yes. 
Mr. Dunn: The factual matters that are set forth in 


there for the purpose of background evidence are being 
received? 


Trial Examiner: Yes, sir. 
Mr. Dunn: All right. 
I renew my objection, if I haven’t made one. 


te < 
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Trial Examiner: Yes. Your objection is noted, and it is 
overruled. 
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Q. (By Mr. Kennedy) Mr. Curtis, following that decision 
which is now in evidence as General Counsel’s Exhibit 5, 
was there an election held in your company covering the 
employees that were involved in the first election? A. Yes, 
sir. 

Q. And at the end of that election were you given a tally 
of ballots showing the results? 

Mr. Kennedy: I ask the court reporter to mark this 
document entitled “Tally of ballots” as General Counsel’s 
Exhibit Number 6 for identification. 


(The document above referred to was marked for 
identification as General Counsel’s Exhibit No. 6.) 


Q. (By Mr. Kennedy) Mr. Curtis, I show you what has 


been marked for identification as General Counsel Exhibit 
Number 6. Is that the tally of ballots, a copy of the one that 
was given to you at the close of the hearing? A. That is 
right. 28 to 1. 
Mr. Kennedy: I offer in evidence General Counsel’s 
Exhibit Number 6. 
Mr. Dunn: No objection. 
Trial Examiner: General Counsel’s Exhibit Number 6 is 
received. 
(The document above referred to was received in 
evidence as General Counsel’s Exhibit No. 6.) 
Q. (By Mr. Kennedy) Following that election, Mr. Cur- 
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tis, did you receive a certificate of results of the elect- 
ion? <A. Yes, sir. 


Mr. Kennedy: I will ask the court reporter to mark for 
identification as General Counsel’s Exhibit Number 7 a 
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document entitled “Certificate of Results of Election.” 
(The document above referred to was marked for 
identification as General Counsel’s Exhibit Number 7.) 
Mr. Kennedy: I offer in evidence General Counsel’s Ex- 
hibit Number 7. 
Trial Examiner: General Counsel’s Exhibit Number 7 
is received in evidence. 
(The document above referred to was received in 
evidence as General Counsel’s Exhibit No. 7.) 


Q. (By Mr. Kennedy) Mr. Curtis, calling your attention 
now to the times when the new sign was worn by the pickets, 
General Counsel’s Exhibits 4-A and 4-B, confining yourself 
to that time, did you have occasion to observe the pickets? 
A. I did. 


Q. (By Mr. Kennedy) Will you describe the activity of 
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the pickets, Mr. Curtis, where they walked, what they did, 
whom they spoke to, if anybody? A. At that—at what 
time, sir? 

Q. I am now talking about—if you can recall specific 
occasions, then, let us know. But after the new sign was 
worn; which is after February 18, 1955. A. From Febru- 
ary 18 until November of the same year, where the pickets 
were, was about the same as they had always walked; in 
front of the warehouse and in front of the store. 


After the middle of November, they talked mostly in 
front of the store. 


e * e * & = * @ 
Trial Examiner: I take it from that that there was more 
than one picket; is that correct? 
The Witness: More than one, yes, sir. 
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Trial Examiner: Can you tell us how many there were? 
The Witness: Up until November, it was three. 

Trial Examiner: Yes, sir. 

The Witness: After that, it has been two. 


? * * * * 
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Q. (By Mr. Kennedy) I believe you stated that in 
November of 1955 that the plan or rather the manner of 
picketing changed. Will you describe what they were doing 
then, say, from November of 1955? A. From then to date? 

Q. Yes. A. They are picketing the front of the store on 
Nichols Avenue. 
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Q. When you say “They” in what numbers at any given 
time? A. Two. 


Q. Do you mean there were formally two? A. Normally 


two, yes, sir. 

Q. Now, have you observed— 

Trial Examiner: Let me ask a question with respect to 
that: as I understand your testimony, sir, you answered 
Mr. Kennedy’s question first, and you said two. Then, you 
answered another question, and you said normally two. Am 
I to understand that from November 1955, to the present 
date that there were never more than two so far as you 
observed? 

The Witness: That is very hard to answer. Because 
there are two men—there are over that—I don’t think they 
are there today—but as a rule there are two. They relieve 
one another. Sometimes both of them walk together, and 
sometimes it is just one; the other goes off somewhere. 

Trial Examiner: I see. And, from the period November 
1955 to the present date, from your observations, have you 
observed more than those two you have described ? 

The Witness: No, sir, I have not. 
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Trial Examiner: So two is the maximum number at any 
one time? 

The Witness: Yes, sir. They have changed. But it has 
been about two. 
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Q. (By Mr. Kennedy) Mr. Curtis, you have described 
to us that since November of 1955 the pickets have walked 
or patrolled on the front of the store. That store fronts on 
what street? A. Nichols Avenue. 

Q. Now, is there any entrance to the store across the 
front of the store? A. No. 

Q. What is across the front of the store? A. Three dis- 
play windows. 

Q. Where is the customer’s entrance with relation to the 
front of the store? A. Just to the south side of it. 

Q. Does the customer’s entrance of the store face any 


street? A. It faces V street. But a large parking lot is 
between the entrance and V Street. 


Q. Where is your employee’s entrance? A. They enter 
the warehouse, which is on V Street and Shannon Place, 
southeast. 

Q. Have any of your employees—and when I say em- 
ployees, I want to restrict it to the employees who were 
involved in the elections that you have had there, namely, 
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the warehouse men, the drivers,—do any of them report or 
leave from work by the entrance that you described as the 
eustomer’s entrance? <A. No, sir. 

Q. Do they all enter and leave by the same entrance? A. 
By the same V Street door, yes, sir. 

Q. Now, how far away is that V Street door from the 
front of the store, having the three display windows, where 
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you described the pickets patrol? A. As the bird flies or 
by Street? 

Q. Give it as by street. How far is it from the corner of 
your building, the north corner, to the corner of V and 
Nichols Street? A. A long city block. 

Q. How far is it, then, going westward, from the corner 
of V and Nichols Street to the area where you have the 
employees entrance? A. Pretty neara city block. 

Q. Could you, standing at the door of the employees’ 
entrance, see the front of the store having the three display 
windows? A. I couldn’t see the front of it, no, sir, not from 
the employees’ entrance. 

Q. Could you see anybody walking? A. Yes. 

Q. From the employees’ entrance? <A. By looking 
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through the parking lot, yes. 
Q. If there were automobiles there would it make a dif- 


ference? A. No. I couldn’t see them unless I walked to 
the corner of the building, you see, and looked directly 
across the parking lot, providing there was no cars. 

Q. Now, have you observed the pickets talking with any- 
body? A. No, sir. 

Q. Have you observed them contacting anybody in any 
manner? <A. No, sir. 

Q. Have you had an opportunity to observe what they 
have done or do when trucks come in for deliveries? A. 
From when? Just from November? 

Q. Well, tell us what you have observed. And then— 
first, have you observed them having any activity in con- 
nection with deliveries of trucks? A. Not of late, no, sir. 

Q. Well, when? A. Well, up until November. 

Q. When the most recent? A. The middle of November, 
the 15th of November, before Christmas. 
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Now, in answering Mr. Kennedy’s question, up until 
November of the 15th, you state that you observed some of 
these pickets stop a truck, is that correct? 

The Witness: Yes, sir. 

Trial Examiner: More than one truck? 

The Witness: More than one truck, yes, sir. 

Trial; Examiner: Did you hear the conversation that en- 
sued between the picket and the truck driver? 

The Witness: No, sir, I didn’t. 

Trial Examiner: All you saw was the truck stop? 

The Witness: Yes, sir. 


Q. (By Mr. Kennedy) Have you had any occasion to— 
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strike that. What have you observed—what have you seen, 
with relation to stopping of trucks? A. They would take 
their sign off the back and go out and either get in the truck 
or stand on the running board of the truck. 

Q. Have you heard any conversation between them and 
the truck drivers? A. I have. 

Q. When? A. Up to and prior to November. 

Q. When is the most recent? A. In November. 


Trial Examiner: Well, we will get that, Mr. Dunn. 
Give us the date, so far as you can remember, that the 
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incident took place; what you observed; who spoke to 
whom ; and what you heard, if anything? 

The Witness: Well, I couldn’t give you those dates, and 
I couldn’t tell you what the trucking company was; because 
there were too many occasions; way too many occasions to 
point out anything—any single one. 
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Trial Examiner: By way too many occasions what do you 
mean, sir? 

The Witness: Because it was practically all of the trucks 
that were coming in our place at that time that were stopped 
by the pickets. 

Trial Examiner: By the way, where were the trucks com- 
ing from, sir? 

The Witness: From the street. 

Trial Examiner: Where were they going into? 

The Witness: Into our receiving entrance. 

Trial Examiner: Is that the warehouse? 

The Witness: Yes, sir. 

Trial Examiner: And that is on V Street between Nichols 
Avenue and Shannon Place? 

The Witness: Yes, sir. 

Trial Examiner: And there is an entrance into the ware- 
house? 

The Witness: Into the warehouse, yes, sir. 

Trial Examiner: And you observed trucks not going into 
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the warehouse? 

The Witness: That is right. 

Trial Examiner: With pickets on the truck? 

The Witness: Pickets standing on the running board of 
the truck. 


Q. (By Mr. Kennedy) Can you recall any specific oc- 
easion? A. Roadway. I couldn’t give you the date. 

Q. Can you give us an approximate date? A. Well, it 
would only be a guess. And that would be in N ovember. 
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Trial Examiner: Is that your best memory, of November 
1955? 
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The Witness: Yes. That is when that came to a stop in 
November. I remember that very well. But as far as any 
specific date, I don’t remember. 

Q. (By Mr. Kennedy) Well, what do you recall with ref- 
erence to Roadway? What took place? A. Well, the picket 
was on one side of the truck and I was on the other and he 
was telling him not to go in and I was telling him to come 
in; that I had a disclaimer that was written. And if he 
would come into our bulletin board, I would show him this 
disclaimer that we had. And he said that he had orders 
not to go in there. And he didn’t go in there. 

Q. Did you show him the disclaimer? A. No. He 
wouldn’t—not in that case. He wouldn’t— 

Trial Examiner: You didn’t show it to him? 

The Witness: No, sir, I did not. 

Trial Examiner: All right. 

Q. (By Mr. Kennedy) Have you observed the pickets 
doing anything else besides just walking up and down? 
A. Other than taking tally of customers that were going 
into the store, I have observed that, that they would write 
on the corner of the sign, that is one, two, three, four tally. 
I have noticed that on several occasions; like different days 
of the week they would do it, not all the time, but different 
days of the week they would— 
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Q. How recently have you observed that? A. Well, that 
has been last—since the alteration of our store. 

Trial; Examiner: Since what? I didn’t hear that. 

The Witness: Since completion of alterations, which was, 
I would say in April. March or April. 

Trial Examiner: By tally, Mr. Curtis, do you mean that 
they marked something down as you testified on that picket 
sign? 

The Witness: Yes, sir. If they see a customer going into 
the store they would just scratch a mark down on the sign. 
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Trial Examiner: Did you stand there and observe that? 

The Witness: Yes, sir, I have watched that on numerous 
occasions. 

Trial Examiner: All right. 

Q. (By Mr. Kennedy) Have you noticed them keeping 
any tally with reference to trucks? A. Yes, sir, they would 
write down the number of the truck as it would come in. 

Q. How recently have you observed that? A. Well that 
would be in November too. That is when they went from 
around the warehouse and walked exclusively in the front 
of the building. 
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Trial Examiner: I don’t want to interrupt too much. But 
just tell us once again what you observed with respect to 
the trucks; what you observed the pickets doing with re- 
spect to the trucks, since November of 1955? Do you under- 
stand the question? 

The Witness: Yes, sir. 

Trial Examiner: What did you observe the pickets 
doing? 

The Witness: Since? 

Trial Examiner: Yes. 

The Witness: Well, they haven’t molested the trucks 
since that. 

Trial Examiner: Have you observed them making any 
tally of anything? 

The Witness: No, sir, I haven’t. 

Trial Examiner: The only observation that you can tes- 
tify—or that you have testified to is that you noticed that 
the pickets marking something down on their picket signs? 

The Witness: Yes, sir. 

Trial Examiner: Since November? 

The Witness: Since November, yes. 

Trial Examiner: But nothing with respect to trucks? 

The Witness: They did have books and was writing 
numbers of the trucks as they came in up until that time. 
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Trial Examiner: Up until November? 
The Witness: Yes, sir. 
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Trial Examiner: I see. 

Q. (By Mr. Kennedy) When is the last time that you 
observed that tallying with respect to trucks? A. I think 
I have answered that question, haven’t I? Wasn’t that in 
November? 

Q. All right. Do you have a rough idea of when in No- 
vember? A. It was the middle of November when they 
stopped walking in front of the warehouse and went around 
to the front. 

Q. What you observed? A. Of what? Of the pickets? 

Q. With relation to trucks. A. Well, on a few occasions, 
they wouldn’t come in. They wouldn’t say anything to the 
picket. But they did see the sign and would hesitate in 
coming in. And go off somewhere and call up and tell me 


just what the situation was. And I would try to explain to 
them what it was. And in some instances they would come 
in. I don’t think there was many that hadn’t. 
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Q. Now, Mr. Curtis, with reference to the employees, in- 
volved in this case, namely, drivers, helpers, warehouse- 
men, and furniture finishers, what time do they go to work? 
A. 8:00 o’clock. 

Q. They have told us that they go in—yon told us they 
went in on the V Street employees’ entrance? <A. Yes, sir. 

Q. Do they punch a clock when they go in there? A. Yes, 
sir. 

Q. Do they punch a clock when they come out? A. Yes, 
sir. 

Q. What time are you generally down there in the morn- 
ing? A. Iam down there at 7:30. 
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Q. You have testified that the—you have testified about 
the pickets and where they walk. Have you had occasion 
to see when the pickets arrive for their picketing duty? 
A. Yes, sir. 
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Q. Can you tell us what time that is? A. I would say 
from 8:30—they will get there long about 8:30, 9:00, 9:30. 
They don’t have any set time for starting. 

Q. Have you ever seen them there before eight? A. No, 
sir. They haven’t been there before eight since they have 
been walking out in front. It is pretty near 9:30 every 
morning before they start. 

Q. Now, what time do your employees—and again J am 
referring to the drivers, warehousemen, helpers and furni- 
ture finishers—when do they leave work in the day? A. At 
5:00 o’clock. 

Q. Now, in your work do you have occasion to be there 
at 5:00 o’clock? <A. Yes, sir. 

Q. Do you have occasion to be there after five? A. Yes, 
sir. 

Q. Do you have occasion to be there in the evening? A. 
Yes, sir. Often. 

Q. Is it normal for you to be there in the evening? A. 
Yes, sir. 

Q. Can you tell us from your observations what time the 
pickets who patrol the front of the store leave? 

Trial Examiner: What period of time are you now ques- 
tioning the witness about? 

Mr. Kennedy: Well, I will confine it, say, to during the 
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last two months. 
The Witness: They leave between eight and nine p.m. 


Mr. Kennedy: During those hours from five to nine p.m. 
‘do you have any employees in or about your premises who 
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could be described as drivers, helpers, warehousemen and 
furniture finishers? 

Do you have any of those people in or about your busi- 
ness from 5:00 p.m., to 9:00 p.m.? 

The Witness: No, sir. 

Q. (By Mr. Kennedy) What time does your store close? 
A. 9:00 o’clock Monday through Friday. 

Q. What time does it open in the morning? A. 9:00 
o’clock. 

Cross-Examination. 

Q. (By Mr. Dunn) Are your drivers always finished as 
far as deliveries are concerned by 5:00 o’clock in the after- 
noon?: A. The drivers as far as furniture deliveries, did 
you say? 

Q. Are your drivers, as far as their deliveries are con- 
cerned, finished by 5:00 o’clock in the afternoon? A. Asa 
rule, yes, sir. 


Q. How about moving and storage? A. Occasionally 
there may be a truck that would be 6:00 o’clock before they 
getin. That is only occasionally. 

Q. So it is the exception that all of your drivers have not 
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reported and punched out by 5:00 o’clock in the afternoon? 
A. As a rule they are punched out by 5:00 o’clock. 


& * * & . e * * 


Q. In respect to this Roadway incident, Mr. Curtis, is 
that Roadway Express Company? A. Yes, sir. 

Q. What is the business that Roadway is engaged in? 
A. What was that again, sir? 

Mr. Dunn: Read the question. 

(Question read.) 

The Witness: Express. 

Q. (By Mr. Dunn) They are engaged in the express busi- 
ness? A. Yes, sir. 
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Q. And they move what? I assume they are movers when 
you say express? A. Well, freight. 

Q. What type of freight? Furniture? <A. All kinds of 
freight. 

Q. Does that company do very much business with your 
company? A. Not a whole lot, no, sir. 

Q. How often does Roadway Express come into your 
plant? A. Very seldom. I would say a dozen times a year 


would cover that on Roadway. 

Q. How often in 1955, would you say, approximately? 
A. None. 

Q. None atall? A. None at all. 
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Q. (By Mr. Dunn) Didn’t you testify that you were hang- 
ing on the running board of the Roadway Express truck in 


1955? A. I did, that is right. 

Q. Is it your testimony that it did not come in? A. I 
testified it did not come in. 

Q. Where were you hanging onto the running board? 
A. In front of our warehouse on V Street. 

Q. Was it a public highway? A. It was a public street. 

Q. How did you get to get out there? A. Because I saw 
them out there stopping, and he was wondering just which 
way to go. And by that time, the picket had gotten up on 
the running board by the same time I did. 

Q. You went out there because you felt he was wonder- 
ing— A. I was going out there to find if he wanted it on 
this side— 

e * e & s Sd e = 


A. At that particular time when I saw him pull up, there 
wasn’t anything happening. 
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Q. There was nobody there? A. No picketing. 

Q. So you walked these fifty feet to tell him which way 
to go? A. Twenty-five feet, yes, sir. 

Q. Pardon me. Twenty-five feet? A. Yes, sir. 

Q. During that time, did anything else occur? A. Yes, 
sir. 

Q. What was that? A. The picket came down the street 
from around the front. 


2 * * 
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A. He had been out front, and he saw that truck there. 
At that time— 

Q. You were out back 25 feet? A. I was at the ware- 
house, yes. 

Q. He was out front, and he saw this truck? <A. Yes, sir. 

Q. Did he see through the building? A. No. All he had 
to do was— 

Q. How do you know that the picket out front saw him? 
A. Because he saw him turn in. 

Q. How do you know he saw him turn in? You were in 
the back, Mr. Curtis. 
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Trial Examiner: You didn’t see the picket in front of 
the store, did you, sir? 

The Witness: No, sir, I did not. That is where he had 
been working that day. 

Trial Examiner: The first time you observed that picket 
was coming down V Street from Nichols Avenue? 

The Witness: Yes. He and I were about equal distance 


from him when I saw him. He went to one side of the 
track and I went to the other. 
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Trial Examiner: Well, when you walked out of—I take 
it you were on the street in front of your warehouse when 
the truck was on the roadway; is that correct? 

The Witness: Yes, sir. 

Trial Examiner: When you walked out to the truck, were 
you able to see this picket in front of your store? 

The Witness: No, sir, because he was coming down V 
Street when I saw him. 

Trial Examiner: That is the first time you observed him? 

The Witness: That is the first time I saw him, yes, sir. 
As a matter of fact, he was running with his sign in his 
hands. That is the first time I saw him. He ran out in the 
street on the left hand side of the truck, and I stepped on 
the running board of the right hand side of the truck. We 
were both talking to him at the same time. 

Trial Examiner: All right, Mr. Dunn. 

Q. (By Mr. Dunn) You testified about the—strike that. 
You testified to the best of your recollection that this inci- 


dent occurred in November of 19552 A. Yes, sir. 


Q. Could it have been October of 1955? A. It could have 
been, yes, sir. 
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Q. Could it have occurred in August of 1955? A. No, I 
don’t think it was that far back. 

Q. Could it have occurred in September? A. I wouldn’t 
put my finger on any set date. But it was before Christmas 
of last year. 

Q. When you say before Christmas, you say it could have 
been— A. Well, it was before the 15th of November. 

Q. It was before the 15th of November? A. Before the 
15th of November, yes. 

Q. Then, it could have been October? A. It could have 
been October. 

Q. And it could have been September? A. I doubt it 
very much. I doubt it very much. 
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Q. But it could have been? A. It could have been, yes, 
sir. 

Q. It could have been August, although you doubt that 
very much too? A. No, it wouldn’t say it was that far 
back. 

Q. You are absolutely sure it was not August? A. I 
don’t think so, no, sir. 


Q. You testified about the taking of a tally of customers. 
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As I understand your testimony, you said that they marked 
it down on their picket signs? A. Yes, sir. 


Q. I believe you said that they wrote down the number. 
Did they take down the number of the licenses of automo- 
biles? <A. Yes, sir. 

Q. Those were customers also? A. Customers also, yes, 
sir. 
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Q. Where did they put those? A. In a book. 

Q. Ina book? A. Yes, sir, they all had books. 

Q. When did they start doing that? A. They started 
that in 1954. 

Q. When did they stop doing it? A. I don’t know, sir, 
when they started it. They were doing it up to November. 
But just when they stopped, I don’t know. 


Q. It wasn’t any later? A. No, sir. 

Q. They stopped in November? A. They stopped in No- 
vember, yes, sir. 

Q. And they continued it up to November; and that is 
your best recollection? A. Yes, sir. 
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Q. Now, did you actually see them write these license 
- numbers? <A. Well, now, what they were writing I couldn’t 
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| testify. But they had books. And they had pencils and 
what they were writing in them I don’t know. 

Q. They could have been writing a poem, could they not? 
A. They could have, yes, sir. 

Q. You don’t know what they were writing? A. In one 
instance I know what they were writing. 

Q. In one instance? A. Yes. 

Q. You saw them writing? A. I saw them writing. 

Q. For over ayearandahalf? A. Yes. 

Q. And you were assuming that they were writing down 
license numbers? A. I know they were writing numbers. 

Q. You know they were writing them down, although you 
did not see them do it? A. I did see them do it in this 
case. 

Q. In one instance A. One instance. 


Q. You are assuming all other times when they had a 
pencil in their hand, together with a book, that they were 
again writing license numbers? To your knowledge you 
have only seen them write down one license in a book; is 
that your testimony? A. That is it, yes, sir. 

Q. When was that? A. Prior to November. 

Q. Prior to November of 1955? A. Yes, sir. 
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Q. Who was it that had the book and pencil and wrote 
down this license number? A. A colored man. 
Q. Was he a picket? 
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Q. Where were you when you saw him writing this down 
in the book? A. Standing right in one of the entrances of 
our building, sir. 

Q.' Where was he? A. He was on V Street at the en- 
trance of the building. 

Q. How far away was he from you? A. From me? 

Q. Yes. A. I would say 75 feet. 


* * * * 
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Q. Your testimony is that since the picketing started on 
February 24, 1954 that the pickets have reduced in num- 
ber? <A. Yes, sir. 

Q. I think you testified there were twenty there? A. 
Yes, sir. 

Q. Now there are no more than two? A. Yes, sir. 

Q. Have you had any discussions with Mr. Trainham 


since October of 1955? A. Have I? No, sir. 

Q. Have you any knowledge of whether your company 
has had any diseussions with him? A. Yes, sir. 

Q. Who might that be? A. I think my brother Harry 
has. 

Q. Now, bringing you back to the background here of 
February of 1954 after Local 639 had been certified, you 
testified about that. You sat down and had collective bar- 
gaining conferences. How many did you have? How many 
conferences did you have with Local 639? A. Three, as 
well as I can remember. 

Q. Three conferences? <A. Yes, sir. 

Q. And how long did these conferences take approxi- 
mately each conference? A. Three hours; they averaged 
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three hours. From 10:00 until about 1:00. 
Q. Ten o’clock in the morning? A. Yes, sir. 
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Q. And the issue on which you had reached an impasse 
was a question of union shop? A. That is correct. 

Q. You refused to agree on union shop? A. That is 
right. 

Q. You refused to agree on an issue which would force 
your employees to become members of the union? A. That 
is right. 

Q. You are opposed to union shop, therefore? <A. Yes, 
sir. 

Q. Were you aware at the time you were bargaining on 
this issue that the union shop is legal under federal law? 
A. Yes, sir. 

Q. And that the employees were entitled to it? A. That 
is right, sir. 
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Redirect Examination. 


Q. (By Mr. Kennedy) Mr. Curtis, in answering Mr. 
Dunn’s questions about your ability or inability to see 
something being written 75 feet away, you testified that you 
saw someone writing in a book from that distance; is that 
correct? A. Yes, sir. 

Q. How did you learn that it actually was—that it ac- 
tually contained written numbers of trucks? 
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The Witness: In this particular case, he wrote it in the 
book and walked up to the corner of the fence and put his 
book on the fence post and walked off and left it and went 
and sat in an automobile. 
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Q. What did you do? A. I went up and got the book 
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and looked to see what he was writing. And there is where 
he was writing the numbers of cars and trucks. 

Q. So when you say you were able to read them, you read 
them from the book? A. Yes, sir. That is where I saw 
them. 


A. I saw him writing in the book and lay it down, yes, 
sir. 

Q. Are you sure that what he wrote down in the book was 
the license number? A. No, sir, I wouldn’t—I just have 
the book. That is all. 

Q. You just have the book with the license number in it? 
A. Yes, sir. With a lot of numbers. 

Q. But you are not sure what he wrote down in the book 
was a license number? A. No, sir, I would not. 
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Q. You testified that you obtained this book in October 
of 1955. Do you want to change that testimony? A. It 
was—was in October? Leave the testimony rest at October. 


ili 
ARCHIE CURTIS 


was called to the stand as a witness, and having been previ- 
ously sworn, was examined and testified as follows: 
Further Recross-Examination. 

Q. (By Mr. Dunn) Do you recall yesterday that you gave 
testimony in respect to an incident that occurred in the rear 
of the premises as I recall it in respect to a Roadway Ex- 
press making a delivery to your plant. Do you recall that 
testimony? A. Yes, sir. 
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Q. Right. You testified you didn’t know the name of that 
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driver? A. No, sir. 

Q. For Roadway Express? A. That is right. 

Q. Have you ever seen him before? A. No, sir. 

Q. Now, this picket that came up to the truck, had you 
seen that picket before? A. Yes, sir, I had. 
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Q. (By Mr. Dunn) Do you have bill of ladings in your 
office on shipments from Roadway Express for the latter 
part of the year 1955, from July, say, to the end of 1955? 
A. Not to my knowledge. Not to my knowledge from Road- 
way. 

Q. Your testimony is that you don’t have them there? 
A. That is my testimony, yes. 

Q. Do you generally keep the bills of lading that you 
received from express companies? A. From all express 
companies, yes, sir. 

Q. Why is it you don’t have any from Roadway? A. I 
don’t think we got any from Roadway. I don’t know posi- 
tively. 

Q. Would you examine your files and look to determine 
whether you have any vouchers or bills of lading from 
Roadway? A. Would I, you say? 
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Q. From July 1955 to the end of 1955? A. I certainly 
would, sir. 
Q. Thank you. 
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Further Redirect Examination. 


* * ® * & e e 


Q. Let me ask you about last evening. Did you have 
occasion to visit your store last evening? A. Yes, sir. 

Q. Can you tell us whether or not you observed the 
pickets there? A. Yes, sir, they were there at five o’clock. 

Q. Tell us whether or not you observed what time they 
left there? A. They left at quarter past eight. 


2 bad * 2s * * 


120 
GEORGE CURTIS 


was called as a witness and having been duly sworn was 
examined and testified as follows: 


Direct Examination. 
Q. (By Mr. Kennedy) Are you employed or connected 
with Curtis Brothers, Inc.? A. Iam. 
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Q. In what capacity? A. Vice-President. 

Q. And as Vice-President do you have any specific du- 
ties? A. Yes. 

Q. What are you in charge of? A. Well, I just look 
after about everything in general. I have a general scope 
of the whole layout. 

Q. Are you normally in or about the premises of Curtis 
Brothers, Inc., on V Street and Nichols Avenue every work- 
ing day? A. Iam. 

Q. Are you both inside and outside? A. I am. 

Q. Now calling your attention to the election that was 
held—and it has been stipulated that there was an election 
held on September 30, 1955—that would be the second one 
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—and the election where the employees voted against the 
union; do you recall that time? A. Yes. 

Q. What I am interested in, Mr. Curtis is activity that 
took place following that. So, let’s talk about, say, from 
the middle of October on. 

Mr. Dunn: 1955? 

Mr. Kennedy: The middle of October 1955 to the present 
time, yes. 


122 


Q. (By Mr. Kennedy) Have you had occasion to note 
the existence of pickets in front of your store? A. I have. 

Q. Now, during that period which I have mentioned, not 
earlier than October, the middle of October, but from that 
time on, what activity if any have you observed the pickets 
engaged in other than walking up and down in front of the 
store? 
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The Witness: As I said before, on occasions trucks 
would stop in front of the store where the picketing was 
being carried on, and there would be conversations between 
the picket and the truck driver. In lots of cases, the trucks 
would proceed on. 

Q. (By Mr. Kennedy) When you say proceed on, pro- 
ceed on where? A. On up the street. 

Q. What street? A. Up Nichols Avenue away from our 
premises. 
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Trial Examiner: Obtain the dates that these things 
happened. 

Q. (By Mr. Kennedy) You said you have observed such 
activity somewhere from the middle of October to the pres- 
ent time. On how many occasions have you observed such 
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activity as what you have just described? To the best of 
yourmemory? A. Six atleast. At least six. 

Q. Now, when is— 

Mr. Dunn: Mr. Examiner, I had a running objection yes- 
terday to this type of examination with the other witness. I 
would appreciate it if I could have it here. 

Trial Examiner: All right. 
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Q. (By Mr. Kennedy) When is the last or most recent 
time that you observed any such activity as these conver- 
sations between pickets and truck drivers? A. Within the 
last two weeks. 

Q. And will you describe what occurred on that last or 
most recent incident? : 

Mr. Dunn: May we have the date, please, Mr. Examiner? 

Trial Examiner: Yes. Give us the date so far as you can 
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best remember within the last two weeks. Bearing in mind 
that today is June 26. 

The Witness: Well, it was on a Monday. 

Trial Examiner: Monday about two weeks ago? 

The Witness: Yes, sir. 

Trial Examiner: All right. 

Here is a calendar, Mr. Curtis. 

The Witness: Today is the 26th. That would be—let me 
see—this calendar does not give the days. This starts off 
here— 

Trial Examiner: Yesterday was Monday, which was June 
25. Two weeks prior to that would be June 11. Is that your 
testimony? 

The Witness: Yes, that is right, sir. 

Trial Examiner: All right, sir. 
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Q. (By Mr. Kennedy) Will you tell us what you ob- 
served? A. I observed the truck stop in front of the store. 
The picket moved to the cab of the truck. The truck driver 
leaned over the wheel in the direction of the picket. 

And as I said before, there was conversation between the 
picket and the truck driver. The picket then stepped back 
onto his line of picketing. The truck proceeded up Nichols 
Avenue and out of sight. 

Q. And at what point was the picket when he stepped 
from the sidewalk to the truck? What part of your store? 
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A. As I recall, it was close to the corner which would be as 
you turn to go into the entrance of the store, which would 
be right at the intersection of the parking lot and the corner 
of the building. 

Q. Is that on Nichols Avenue? A. On Nichols Avenue, 
yes. 

Trial Examiner: What truck was this? 

Q (By Mr. Kennedy) Do you know what truck it was? 
A. I don’t recall the name of the trucking company. 
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Trial Examiner: I think we have to distinguish for the 
purposes of this record, you see, and I will insist upon this 
distinction, that the truck which stopped in front of the 
store and a conversation then ensued between a picket and 
the driver of that truck, the driver of the truck, that that 
truck was bound for the Curtis Brothers Store or ware- 
house. 

Now, you, I take it from the testimony that you are at- 
tempting to adduce from this witness, want me to draw an 
inference that having stopped in front of the store—now, 1 
may be a little previous in this, because I have not listened 
you out on all the testimony you intend to adduce—but up 














148 


to the present moment, I can only see that an inference 
would have to be drawn. 

That is, you would want the Examiner to draw an infer- 
ence that the truck having stopped in front of the store, a 
conversation then taking place between a picket and the 
driver of that truck, the truck then proceeding on up 
Nichols Avenue, that that truck had some shipment or some 
business at the Curtis Brothers store? 

Mr. Kennedy: Well, Mr. Examiner, I would only want 
you to conclude—not necessarily infer—but conclude from 
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the entire pattern of conduct which not only includes the 
testimony which has just been adduced but which was ad- 
duced yesterday with reference to taking of numbers and 
tallying of customers in the area in which the pickets were 
patrolling—that their activity is, first, something other 
than organizational picketing. 

Now, there we get into the heart and main issue of this 


Q. (By Mr. Kennedy) You have just testified, I believe, 
Mr. Curtis that there was another incident approximately 
two weeks prior to June 11. Without comparing it to the 
one that you have just told us about, will you tell us what 
took place at that time? A. As I recall it, this was, this 
incident, was a large freight trailer. And he pulled up in 
front of the store. 
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All right. You may proceed with your answer, sir. 
The Witness: A large freight trailer—he stopped in 
front of the store; the picket walked over to the cab of the 
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truck; the driver leaned over, and there was conversation. 
Possibly three minutes. The picket stepped back onto the 
picket line, and the truck proceeded up Nichols Avenue out 
of sight. 

Q. (By Mr. Kennedy) Where were you when you ob- 
served this? A. Standing on the parking lot. 

Q. Where was the truck? A. In front of the store. 


Q. Now, Mr. Curtis, you stated that you go down to the 
store normally every day. Would you tell us the area in 
which these pickets have been patrolling? 
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Trial Examiner: What period of time? 

Mr. Kennedy: During the last two months. 

The Witness: They have been picketing in front of the 
store which the entrance leads off of Nichols Avenue. 

Q. (By Mr. Kennedy) Have you observed any pickets on 
V Street? A. I have not. 

Trial Examiner: When the witness describes the pickets 
in front of the store, I take it from the testimony of the 
witness yesterday that the front of the store contains the 
display windows on Nichols Avenue; is that what you mean 
by the front of the store? 

The Witness: That is right, sir. 

Trial Examiner: The actual entrance to the store is not 
on Nichols Avenue? 

The Witness: It is off the parking lot. 

Trial Examiner: Off the parking lot? 

The Witness: Yes, sir. 

Trial Examiner: And the pickets were not—or were the 
pickets in front of the entrance to the store? 

The Witness: Well, to describe it, you would have to— 
they would have to go across the picket line to get into the 
store. 
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Trial Examiner: No. I am not asking you that question, 
Mr. Curtis. 
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You are testifying with respect to where the pickets pa- 
trolled. Did the pickets patrol in front of the display win- 
dows on Nichols Avenue? 

The Witness: That is right. 

Trial Examiner: Did they patrol in front of the entrance 
to the store which abuts the parking lot? 

The Witness: That is correct. 

Trial Examiner: They patrolled both places? 

The Witness: Yes, on Nichols Avenue. 

Mr. Kennedy: I think he misunderstood your question, 
Mr. Examiner. 

Trial Examiner: Yes. 

Is it all right with you gentlemen— 

Mr. Kennedy: I had a picture— 
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Trial Examiner: Now, Mr. Curtis, I show you this Trial 
Examiner’s Exhibit Number 1 in evidence, and I ask you 
what distance is covered, or what the area is in feet, from 


136 


the left hand side of this exhibit, which is V Street—is that 
correct? 

The Witness: That is right. 

Trial Examiner: —along Nichols Avenue, which covers 
the present parking lot up to the sidewalk on the side of 
the furniture store. 

The Witness: 85 feet. 

Trial Examiner: And the sidewalk is how wide? 

The Witness: Five feet. 

Trial Examiner: All right. 
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Now, the present entrance to the furniture store is along 
the side of the building abutting the parking lot; is that 
correct? 

The Witness: That is right. 

Trial Examiner: What distance is there from the front 
of the store on Nichols Avenue along the sidewalk to the 
entrance at the side of the store? 

The Witness: Approximately forty-five feet. 

Trial Examiner: Now, I understand that this is the only 
entrance to the furniture store at the present time; is that 
correct? 

The Witness: That is right. 

Trial Examiner: And that entrance was opened when? 

The Witness: In the early part of March. 
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Trial Examiner: Of 1956? 
The Witness: Yes, sir. 


Trial Examiner: And prior to March of 1956 and from 
1938 until March of 1956, where was the entrance to the 
furniture store? 

The Witness: There. (Indicating). Nichols Avenue. 

Trial Examiner: You are pointing to a spot on Nichols 
Avenue; is that correct? 

The Witness: Yes. 

Trial Examiner: And that Nichols Avenue front of the 
store consists of what at the present time? 

The Witness: Show windows. 

Trial Examiner: And those show windows have been 
there since what date, as they presently exist? 

The Witness: That would have been in April. 

Trial Examiner: In April of 1956? 

The witness: That is right. 

Trial Examiner: All right. 

Now, do you have any further questions? 

Well, one other question: 
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This sort of blank wall which appears on this exhibit, 
the entrance of which is on V Street, what is that building? 
The Witness: Warehouse and furniture display. I could 
give it to you more specifically in floors if you would like. 
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Trial Examiner: What is the name and number of the 
building? 

The Witness: Building 3. 

Trial) Examiner: Is this known as Warehouse Number 
3 which was testified to here yesterday? 
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Q. (By Mr. Kennedy) Mr. Curtis, in answer to the Trial 
Examiner’s question concerning the only entrance, you 
testified that along the side of your furniture store, that 


that was the only entrance. 

That is your only customers’ entrance, isn’t it? <A. 
That is right. 

Q. Now, looking at this picture, which now has the desig- 
nation “Warehouse 3” on it, there is a door or an entrance 
in the front of warehouse 3 that faces on V Street? A. 
That is right. 

Q. And where do your employees go to work? A. 
Through that entrance. 

Q. And what is the—you have testified about the dis- 
tances running along Nichols. Can you tell us the approxi- 
mate distance between the corner of Nichols and V Street 
to that entrance used by the employees facing on V Street 
in front of Warehouse 3? A. They travel from here to the 
corner and down. 

Q. Just take it from the corner of V and Nichols down 
to that door? A. Approximately a hundred feet. 

Could I change that? 
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Q. Well, we want it accurate. A. I was just thinking 
here: It is 130 feet from this corner to here; so it would 
have to be the same distance from here to here. 


140 


And again there is another possibly thirty feet from 
there to the corner. So, it is a hundred and thirty and 
thirty, which would be a hundred and sixty. 

Q. That is from + corner of V and Nichols Street to 
the door used by y -r employees in going to work? A. 
That is right. 

Q. Now, first, doc. this picture show the spot where your 
deliveries are madc ‘hat are made by trucking companies? 
A. Yes, they are made through this door and— 

Q. When you say “this door” you are pointing to the 
front of Warehouse 3? A. Warehouse 3, yes, sir. And 
warehouse 5. 

Trial Examiner: Does that entrance to Warehouse 9 
also face on V Street? 

The Witness: It does. 

Q. (By Mr. Kennedy) Now, I am now pointing in the 
picture to the first floor and the area near the intersection 
of warehouse 3 and your main store. What is that square 
there designated? A. That is also a receiving entrance 
there. That is used occasionally. It is used for Just cer- 
tain merchandise that we take in that door. 

Q. Where would the entrance to that come from? Would 
it be from V Street or from Nichols Avenue? A. From V 
Street. 
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Mr. Kennedy: I have no further questions on that. 

Mr. Dunn: May I ask a few questions on it? 

Trial Examiner: Yes. On the Exhibit. 

Q. (By Mr. Dunn) Mr. Curtis, from March up to the 
present time I understand you testified that the pickets 
were patrolling in front of the store. And I am looking at 
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Nichols Avenue, the display windows in the front of the 
store. Where else did they patrol? Would you point to the 
picture? A. At the present time? 

Q. From March up to the present time? A. Well, they 
—from March until now—well, of course, as we have 
extended the lot they have extended their line of picketing. 

Q. Across the parking lot? A. Yes, that is right. 

Q. In other words, they are picketing not only in front 
of the store but they are picketing: front of the parking 
lot? And I am pointing in front of .e parking lot. A. I 
don’t; remember seeing them up ther that far. They have 
been confined to the original parkin, lot and the front of 
the store. 

So, I would say there line of picketing was 40 plus 20 
which is 60 feet on Nichols Avenue. 

Q. You pointing to the edge of the front of the store on 
Nichols Avenue, about 20 feet southward toward the park- 
ing lot? A. That is right. 
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Q. And your recollection is that they have not picketed 
the front of the parking lot? A. I have never seen them 
up this far. 

Trial Examiner: Well, this is in front of the parking lot. 
The 20 feet is in front of the parking lot to some extent? 

Mr. Dunn: Well, may I clear that up? 


Q. (By Mr. Dunn) Is this a walking entrance here to 
the left of the front of the building? A. Well, well, could 
I have a pencil? 

The sidewalk is here, see, it runs right down here, which 
it sticks out there, approximately five or six feet from here. 
Then, there is an exit driveway out here on to Nichols 
Avenue. 


Q. This is an exit you just pointed out to which is about 
20 feet? <A. Yes. 
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Q. This is an exit on Nichols Avenue from the parking 
lot? <A. That is right. 

Q. I assume your testimony is that they had picketed 
in front of the furniture store plus this 20 feet which is 
an exit from the parking lot? A. That is right. 

Q. Now, there has been no picketing, of course, from 
Nichols Avenue towards the entrance to the furniture store 
proper? <A. No. 
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Q. Have you had occasion to observe picketing at all 
times in the last two months? A. I have. 
Q. Now, by what door do your employees leave work? 
A. Through the V Street entrance. 


144 
CROSS-EXAMINATION 


Q. (By Mr. Dunn) In answer to the last question, did 
you testify that there was no picketing in front of the 
entrance to the warehouse number 3 in the last two months? 
A. That is right. 

Q. This is June. Would you say that goes back to last 
April? A. Within the last two months I haven‘s observed 
any picketing in front of V Street. 

Q. In front of the V Street entrance? A. That is right. 

Q. I call your attention to the instance that the canopy 
on it in the corner of the “L”—that is between the furniture 
store and warehouse number 3, do you see that entrance 
with the steps toit? A. Yes. 
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Q. Has this entrance ever been used? A. Yes. 
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Q. What has it been used for? A. To get from the store 
to the parking lot. 
Q. By customers? A. By customers. 
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Q. I understand that. But for how long a period of time 
did they use that entrance, the customers, to get from the 
store to the parking lot?) A. Oh, approximately five years. 

Q. Up until now—how long ago did you tell us? A. 
When we officially opened this entrance. 

Mr. Kennedy: Let the record show he is pointing to the 
entrance that runs down from Nichols Avenue along the 
side of the main store. 


Mr. Dunn: Your testimony therefore, is that the em- 
ployees at no time used this particular entrance? 

The Witness: That is right. 

Trial Examiner: Let’s describe it as the canopy covered 
entrance at the intersection of the “L”. 
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Q. Now, Mr. Curtis, you started off your testimony, if 
you recall, by saying that there were six occasions where 
trucks “Passed by”. Do you remember that testimony? 
A. Yes. 

Q. Then, you gave us an incident that occurred on June 
11, 1956 where a truck stopped in front of the store. Do 
you recall that? A. Yes. 

Q. You don’t know what company’s truck that was? A. 
That is right. 

Q. Of course, you don’t know the identity of the driver 
that was driving that truck? A. That is right. 
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Q. Do you know the identity of the picket who stopped 
and whom you observed talking to the driver of this truck? 
A. I do not. 

Q. Now, you also gave us an incident that occurred some 
time two weeks prior to June 11. And that was a large 
freight trailer. Do yourecall that? A. I do. 
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Q. Again you do not know the company whose truck 
that was? A. That is right. 

Q. And, of course, you don’t know the identity of the 
driver? A. That is right. 

Q. And you don’t know the identity of the picket? A. 
That is right. 

Q. And you don’t know what they discussed? A. I do 
not. 

Q. Now, either of these two trucks would have had to 
travel approximately a block before they were to make 
deliveries to your store if they made deliveries in the first 
place, isn’t that correct? A. That is right. A half a block. 

Q. Well, half a block. 

Mr. Dunn: That is all. 


RECROSS-EXAMINATION 


Q. (By Mr. Dunn) Mr. Curtis, subsequent to October 
of 1955, has there been any doubt in your mind that Local 
639 does not represent the employees involved? 


The Witness: There has not been any doubt in my mind. 

Q. (By Mr. Dunn) In other words, there is not a ques- 
tion in your mind but that Local 639 does not represent 
the employees? A. That is right. 
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154 
L. A. TRAINHAM 


was called as a witness for and on behalf of the General 
Counsel, and having been first duly sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 


Q. (By Mr. Kennedy) Where are you employed, Mr. 
Trainham? A. With the Truck Drivers, Local 639. 

Q. Is; that the Drivers, Chauffeurs and Helpers Local 
Union 639? A. That is right. 

Q. Affiliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen, Helpers of Amer- 
ica, AFL-CIO; is that right? A. Yes, sir. 

Q. What is your title, if any? A. Recording Secretary 
and Business Agent. 

Q. How long have you held either or both of these titles? 

First, how long have you been Recording Secretary? A. 
I think about three years. 
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Q. How long have you been business agent? A. About 
fifteen. 
Q. Fifteen years? A. About fifteen, approximately. 


156 


Q. (By Mr. Kennedy) I show you what is in evidence 
as General Counsel’s Exhibit Number 3. That is your 
signature, isitnot? A. That is right. 
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Q. Did you write that letter? A. I signed that letter 
on advice of my counsel. 
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Q. Who prepared the letter? A. My counsel, I guess. 

Mr. Dunn: It is stipulated that Martin F. O’Donoghue 
prepared the letter. 

He signed the letter under advice of counsel. That is 
what the testimony is. 

Trial Examiner: Do you want to accept that stipulation? 

Mr. Kennedy: Yes. 
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Q. (By Mr. Kennedy) Did you assign the pickets to 
picket duty at Curtis Brothers following the time that you 
submitted this letter, General Counsel’s Exhibit 3% A. I 
did. 

Q. And do you presently have charge of the pickets at 
Curtis Brothers? A. Well, indirectly, yes. It is to go 
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over their like I used to—I don’t do that any more. But 
we still have a picket line over there. 

Q. Who assigns the pickets? A. The organizer. 

Q. Who is he? A. Faller. 

Q. Did you ever assign any of them to picket there? 
A. Yes. 

Q. Did you give them any instructions? 

Mr. Dunn: When? Give them any instructions when? 

Q. (By Mr. Kennedy) When did you assign pickets to 
picket Curtis Brothers? A. The first time you mean? 

Q. Well, have you assigned any since February 16, 1955? 
A. Yes. 

Q. When is the most recent time you have assigned pick- 
ets for picket duty here? A. I have more or less assigned 
and been in charge of the pickets through my direction 
since that time. 

Q. Have you given them any instructions as to what they 
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are todo? A. I have given the organizers and them both 
instructions. 

Q. What were those instructions? A. The normal ones 
you would give pickets. 
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Q. Well, will you tell us? A. To start with, to keep 
their picket duty, keep their nose clean and talk to nobody, 
especially the bosses or nobody else. Just keep on walking 
unless some of the members or somebody stops and asks 
them 4 question. | 

And after this letter you are referring to, I instructed 
the pickets that we were, according to our counsel, now 
picketing for organizational purposes only. 

Q. Did you tell them anything else? A. That is about 
all I think. 

Q. Now, you stated that you told them that according to 
your counsel you are now engaged in organizational picket- 
ing only. 

Is it your testimony that you told these pickets to say 
nothing to anybody? A. I was talking about any manage- 
ment. 

Q. Did you give them any instructions with reference 
to anybody else? A. No. | 

Q. Did you give them anything else to take with them 
other than picket signs? A. No, sir. 

Q. And they do not carry any literature of any kind? 
A. From what time are you speaking of ? 

Trial Examiner: Well, I take it that the questions re- 
ferred to the time subsequent to February 16, 1955? 
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Mr. Kennedy: Yes, subsequent to February 16, 1955. 

The Witness: Not to my knowledge, no. 

Q. (By Mr. Kennedy) And they do not carry cards or— 
authorization cards, or application cards? A. All of the 
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pickets at times do have authorization cards—application 
cards. 

Q. Allofthem? A. Have had at times, yes. 

Q. Now, you presently are picketing Curtis Brothers; 
isn’t that right? A. That is right. 

Mr. Dunn: When you say you, you don’t mean him 
personally? 

Mr. Kennedy: No, I don’t mean you as an individual. 
But your union is picketing Curtis Brothers? 

The Witness: That is right. 

Q. (By Mr. Kennedy) And what is the purpose of that 
picketing? A. Organizational picketing. 
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Q. (By Mr. Kennedy) Mr. Trainham, you are seeking 
to get a contract from Curtis, are you not? 
Mr. Dunn: I object to the question. 


The Witness: No, sir. 
Q. (By Mr. Kennedy) You are not? <A. No, sir. 


163 


Q. (By Mr. Kennedy) Mr. Trainham, calling your atten- 
tion to just a couple of months ago in April of 1956, do 
you remember having conversation with an Examiner from 
the Labor Board named Wallerstein? A. I had a conver- 
sation with someone from the Labor Board. I do not recall 
what his name was. 
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Q. (By Mr. Kennedy) Do you recall that the subject of 
the conversation—first, as to where it was, do you recall 
that it was in Mr. Dunn’s office? A. Mr. Dunn’s office, that 
is right. 
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Q. And who was there? A. Mr. Dunn and a man from 
the Labor Board and myself. 
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Q. I can appreciate that there has been some time gone 
by, and that these things help you to recall. And that is 
perfectly all right. 

Now, let me see if this doesn’t refresh your recollection. 
After that question was asked: didn’t you answer just as 
I said that all the company has to do is sign a contract 
and we will remove; and at that time Mr. Dunn immedi- 
ately interceded, and said just a moment, you are not 
going to make a case in my office which brought about 
what you now describe as the argument? How about that? 
A. I recall the argument. I don’t recall me answering his 
question, no. 

Q. Is it your testimony that you did not answer him? 
A. I don’t recall it. 


Q. Could you have answered it? A. I could have; but 
I don’t recall answering it. 


Q. Then you could have answered it in the way I stated? 
A. Not to my recollection. I don’t recall answering it. 
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Q. Well, did you—if you can’t recall, you could have 
answered it? A. I could have done a lot of things, but I 
am not going to sit up here and tell you something today 
I don’t recall back a moment ago. 


Q. But it is possible, isn’t it? A. It is possible. 


Trial Examiner: It is a matter of official record that a 
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hearing was held on a certain date in February. What is 
the date, Mr. Kennedy? 
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Mr. Kennedy: February 28, 1955. 

Trial Examiner: What is the date of the letter? 

Mr. Kennedy: February 16, 1955. 

Trial Examiner: All right. Now, you have the two dates. 


Q. (By Mr. Kennedy) Do you recall in one of the re- 
cesses of that hearing that in the hall talking with George 
Curtis? A. I talked, I think, to two of them, to tell you 
the truth, or spoke to them and talked with them, yes. 

Q. And you said to them at that time—or at least one 
of them, did you not—why don’t we get together and sign 
a contract? That is all that is necessary. <A. No, sir. 


Q. (By Mr. Kennedy) Don’t you recall that after you 
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came back from the recess that Mr. Taylor, who is sitting 
on my left here, told Mr. Humphrey the hearing office in 
that case that during the recess that you had told Mr. 
George Curtis that all you had to do was get together on 
a contract and that Mr. Humphrey then asked you, and 
asked your Counsel if that had taken place? And you all 
agreed? A. I don’t recall it. We may have agreed. It 
may have been stated, but I don’t recall saying it. 

Q. It may have been? A. That is right. But I don’t 
recall it if it did. 


Q. (By Mr. Kennedy) Mr. Trainham, at the outset of 
this hearing, your Counsel, Mr. Dunn, made a statement 
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in his opening remarks that the Union had not signed up 
any of the employees of Curtis. That is, that they did not 
represent any of them at the moment. 

Do you agree with that statement? A. To the best of 
my knowledge, that is correct, yes, sir. 


183 
Q. When did you decide to change picket signs? 
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The Witness: I couldn’t give you the exact date. It was 
at the advise of our Counsel. When it was decided I 
couldn’t tell you. I don’t keep all the dates of the meetings 
and things. 


Q. (By Mr. Kennedy) You say it was on advise of your 


Counsel? 


Then, you didn’t discuss with the employees whether the 
signs should be changed or not, is that correct? A. With 
the employees? 

Q. With the members of 639? A. It was probably dis- 
cussed with the members of 639, with our Counsel, sure. 


* * % * * * * & 
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Q. (By Mr. Kennedy) Mr. Trainham, who decided that 
the wording in the picket signs should be changed? A. On 
the advise of our Counsel. 

Q. Who decided that this letter should be written, Gen- 
eral Counsel’s Exhibit 13% A. Martin of O’Donoghue. 

Q. And it was Martin of O’Donoghue who prepared it; 
is that correct? A. That is right. 
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CROSS-EXAMINATION 


Q. Did you at the time—personally, that is—advise any 
member of your union to refuse to cross that picket line 
subsequent to October 13, 1955? A. Before that? 

Trial Examiner: No, after that. 

Q. (By Mr. Dunn) Did you after October 13, 1955, 
advise any member of your union to refuse to cross that 
picket line at Curtis Brothers? A. No. 
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Q. (By Mr. Dunn) In your role as agent and chief of 
the pickets at Curtis Brothers, did you get any information 
from the pickets or from the head picket of any incident 
as of the first Mr. Curtis described it? 

Mr. Kennedy: Objection. 

Trial Examiner: Overruled. 

The Witness: I heard of—by the way of mouth I have 
heard of several, yes. 

Q. (By Mr. Dunn) Of what? A. I have heard of sev- 
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eral incidents, a number to times. Some drivers pull up 
there and talk to the pickets and go on. 

Trial Examiner: This is hear say. 

The Witness: This is only hear say. They pull up and 
talk to the pickets and go on. 
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Trial Examiner: Let me see that Exhibit. 
Mr. Trainham, isn’t it a fact that the union, Local 639, 
provides pickets with the signs that they carry? 
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The Witness: Yes sir. 

Trial Examiner: And isn’t it a fact that these two docu- 
ments, General Counsel’s Exhibits 4-A and 4-B, which are 
photostates of picket signs carried by pickets at the Curtis 
Brothers store, were provided to these pickets by the un- 
ion? 

The Witness: Yes, sir. 

Trial Examiner: And you recognized these documents 
as photostates of those signs that were so carried and pro- 
vided by the union? 

The Witness: I do. 

Trial Examiner: And prior to the carrying of these 
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General Counsel’s Exhibits 4-A and 4-B, other signs were 
carried by pickets; is that so? 
The Witness: That is right. 


Trial Examiner: And were those other signs also pro- 
vided by the union to those pickets? 
The Witness: Yes, sir. 


REDIRECT EXAMINATION 


Q. (By Mr. Kennedy) You stated, Mr. Trainham, that 
subsequent to October 13, you have not advised members 
to refuse to cross the picket line at Curtis Brothers? 

Do you recall that testimony? <A. Yes. 

Q. You have had occasion, haven’t you, to have inquiries 
made of you by drivers when they see them as to what they 
should do? A. That is right, a lot of them. 

Q. And on those occasions what do you advise them? A. 
I always advise them to do whatever they thought best. 
I wasn’t going to tell them to cross it, and I wasn’t going 
to tell them not to cross it. 
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Q. You say that has happened often? A. Often. Em- 
ployers have asked me that, some of your people, and 
everybody else. 
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Q. With respect to the Curtis Brothers situation? A. 
I am talking about Curtis Brothers. 

Q. And within the last couple of months, would you say? 
A. Yes. 

Q. And on all those occasions, did you tell them to do 
what they thought best? A. That is right. 


193 


Q. (By Mr. Dunn) Since October of 1955, has any of 
your union members been penalized for crossing the picket 
line at Curtis Brothers? A. Absolutely not. 
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Q. (By Mr. Dunn) You were requested, Mr. Curtis, by 
me and by the Trial Examiner, to produce any and all 
bills of lading or invoices from Roadway Express for the 
latter part of 1955. 

I assume that that they are absent, and you have none? 
A. I got that information over the telephone, sir. 
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Q. (By Mr. Dunn) Have you made a search of the rec- 
ords? A. I have, sir. 

Q. Have you found any bills of lading? A. Yes, sir. I 
found on September the 20th, that there was a shipment 
of six cartons of chairs. 

Q. Six cartons of what? A. Six cartons of chairs, 
received from Roadway. That bill of lading was 2601,177, 
1954. 











168 


Now, we have the bill of lading of that shipment. And 
we have the receiving form. That is made out by our 
stock clerk. Now, that doesn’t necessarily mean— 


Trial Examiner: You have such a bill of lading showing 
the receipt of six cartons of chairs from Roadway Express? 

All right. Go ahead, Mr. Dunn. 

Q. (By Mr. Dunn) Now, this would mean, would it not, 
that six cartons of chairs were received on September the 
20th, from your consignor—or from whom is—or from 
whomever you purchased these chairs. A. That is right. 


a * * * cd J 


Q. Your records do not show that anything was either 
delivered or received from Roadway, subsequent to Sep- 
tember 20,1955? A. That is right, sir. 


Q. Nothing up until the present time, to your knowledge? 
A. No, sir. 

I think you asked from July of 1955 until the end of 
1955. I think that is what you asked for. 

Q. That is right. 


* * 


THOMAS DUNN 


was called as a witness, and having been duly sworn was 
examined and testified as follows: 


The Witness: My name is Thomas Dunn. I am an at- 
torney. My office is in the Tower Building. 
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I represent Local 639, together with Martin of O’Donog- 
hue, who is in the Tower Building. 

Sometime, to the best of my recollection, in March of 
1956, I received a call from Louis Wallerstein, who is a 
Field Examiner for the 5th region in Baltimore. He made 
arrangements with me to met with Mr. Trainham, Mr. 
Fuller, Sr., and myself, to discuss the case that is now 
before the Trial Examiner. He asked me if I would pro- 
duce Mr. Trainham and Mr. Fuller. And I told him that I 
would. On this particular morning, I met him at 10:30 in 
the morning in my office. 

He asked me— 

Mr. Kennedy: May I interrupt you. Have you fixed the 
date on that? 

The Witness: I estimate it is sometime in the middle of 
March. 


If you have the date of Mr. Wallerstein, I will accept 
that, because I have it on my calendar back in my office, 


but I haven’t been able to find it. 

To the best of my recollection, it was in March; probably 
the early part of April. 

Mr. Kennedy: I know there was such a meeting on 
April 18th. I don’t know whether you are talking of some- 
thing different. 

201 

The Witness: Then, April 18th, I will accept that. It 
was April 18th; it was in the morning in my office. 

Trial Examiner: Mr. Dunn, was there more than one 


meeting that you had with Mr. Wallerstein and these 
gentlemen? 


The Witness: No, sir, not in this particular case. 

So, April 18th would be the only time that I discussed 
with Mr. Wallerstein in the presence of Mr. Trainham. 

After a number of questions, both Mr. Trainham and 
Mr. Fuller that were put by Mr. Wallerstein, the question 
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was put to Mr. Trainham: “What would it take in order to 
remove these pickets?” 


To the best of my knowledge, that was the exact language 
as used by Mr. Wallerstein. 


That question was put to Mr. Trainham. I am frank to 
say that the question came out of the clear sky. We were 
not talking about any such thing as what would it take to 
remove these pickets. And Mr. Trainham started to answer 
the question. And I told him to stop. And I told Mr. Wal- 
lerstein that he was not to come to my office and try to 
prove a case for the National Labor Relations Board, and 
particularly with that type of question. And I am pretty 
sure I called it dirty question. And I probably called it a 
number of other things. And that was the end of that inci- 
dent.. And there was nothing further said, either by Mr. 
Trainham, Mr. Wallerstein, Mr. Fuller or myself in respect 
to what would it take to remove the pickets from Curtis 
Brothers. 


CHARLES W. FULLER 


was called to the stand as a witness, and having been first 
duly sworn, was examined and testified as follows: 


aa ad ca Sd * * La 


Direct Examination. 


Q. (By Mr. Dunn) Mr. Fuller, are you employed by Lo- 
cal 639? A. I am organizer for the Teamsters Joint Coun- 
sel No. 55. 


Q. As an organizer for Teamsters Joint Counsel do, did 
you have anything to do with the strike at the Curtis Broth- 
ers Furniture Store or anything to do with the picketing at 
the Curtis Brothers Furniture Store in 1954 or 1955? A. 
Yes, sir. 
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Q. 1956? A. Yes, sir. 


Q. What was your capacity there at the—your official 
capacity? A. My official capacity as organizer and in 
charge of the strike—organizer in charge of all strikes. 
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Q. Were you at the strike scene—that is, at the plant, at 
the store,—when the employees of Curtis Brothers went 
out on strike? A. Yes, sir. 


Q. After February 16, 1955, were you there at the scene 
of the picketing? A. Yes, sir. 

Q. How often would you be there? A. Well, every day. 
That is, very few days I missed. I would be from one to 
three times a day, and sometimes night time. 


Q. And as an average, Mr. Fuller, how long during the 
course of the day you would be there? A. Well, it was 
hard to tell. Anywhere from all hours to all day. Or I might 
just stop by. 

Q. Now, after—strike that. I will show you Trial Exam- 
iner’s Exhibit Number 1. As the Curtis Brothers Furniture 
Store existed today, is that a fair representation of the 
scene and does it depict properly Nichols Avenue, which is 
in the foreground, and V Street which is to the left? A. 
That is a fair scene as it is today, yes. 

Q. Now, looking at the Exhibit—strike that. At the time 
that the picketing started—that is, when the employees first 
went out on strike, where was the picketing? A. On V 
Street and on Nichols Avenue. 
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Q. Yes. Did there come a time when the picketing on—at 
those two locations that you have just cited—did there come 
a time when that changed? A. Yes. 


Q. About when was that, approximately? A. I think it 
was February of 1955. I am not sure of the date. 
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Q. I am not asking you the type of picketing. I am ask- 
ing you if the location of the pickets changed? A. Yes, the 
location of the pickets changed, but I don’t know the exact 
date. 

Q. Well, in order to refresh your recollection would you 
say it would be sometime in October or November of 1955? 
A. I think that would be about right, somewhere about that. 

Q. Somewhere around there? <A. Yes. 

Q. Now, at the present time how many pickets are on the 
site? A. At the present time we have three. One in the 
mornings, and two in the afternoons. 

Q. And how many would picket at the present time? A. 
I think most of the time one. It could be possibly two. 

Q. And where are they patrolling? A. On Nichols Ave- 
nue, along here. 

Q. When you say on Nichols Avenue— A. Yes. 


211 


Q. Look at the right picture, which is the front corner of 
the store? <A. Yes. 


Q. How far from the front corner, going towards the 
parking lot would you say they picketed? A. I think up 
along about here, just across—just beyond the trash box. 
The reason of that is because there used to be a variety 
store here. They wasn’t allowed to picket in front of some 
other business. 

Q. So at the present time— 

Trial Examiner: Let’s note for the report, Mr. Dunn, 
where! the witness is pointing to on the Exhibit. And I 
gather he was pointing at mid-way in the parking lot; is 
that correct? 

The Witness: Just about mid-way, I Imagine. Just be- 
yond the trash box there. Or lamp post. 

Trial Examiner: All right. 

Q. (By Mr. Dunn) Now, would you state the reason of 
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the Union why the pickets no longer patrolled on V Street— 
on V Street where warehouse No. 3 and warehouse No. 5 
are located? A. Because as an organizer I felt we had to 
cut down the pickets. We wasn’t getting anywhere with 
them on V Street, due to the fact that the Curtis’ were either 
in the street or inside the building looking out the window; 
and I was trying to make contact with them. And I felt it 
would be to my advantage to keep them in the front of the 
building where I could see them go across to the bowling 
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alley or down to the restaurant, or maybe could see one of 
them around the corner there somewhere out of sight. 

Q. Did the employees ever talk to you or any of the 
pickets on the V Street side? A. Not to the best of my 
knowledge. 

Q. And the reasons you say for that was because the 
Curtis Brothers were always— A. Yes, they wouldn’t even 
speak to you, now. 

Trial Examiner: What does he mean “They”? 

The Witness: The employees. 


Q. Yes. Now, at lunch time, how did they—did you see 
any of the employees at lunch time? A. Yes, some of them 
would go to the bowling alley. 

Q. Looking at the picture again, Exhibit Number 1 of the 
Trial Examiner’s, how did you see them coming out of ware- 
house 3 or 5? Where did they walk? A. Because they 
would walk from across the parking lot, across Nichols 
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Avenue to the bowling alley or either go down Nichols 
Avenue to the restaurant. And sometimes they went to the 
drug store. 
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Q. Were you able to— 

Trial Examiner: We had better get a description for the 
record of the location of the bowling alley and the drug 
store. 

Q. (By Mr. Dunn) Explain for the record where the 
bowling alley, the restaurant and the drug store are? A. 
The bowling alley is across the street, just a little more 
than below Curtis’ place of business on Nichols Avenue. 

Trial Examiner: Toward the bridge? 

The Witness: Sir? 

Trial Examiner: Toward the 11th street bridge? 

The Witness: And the drug store is down a half a block 
across the street toward the bridge. Then there is a restau- 
rant on Nichols Avenue on the left hand clear down the 
street just before you get to Good Hope Road. 

Q. (By Mr. Dunn) Were you able to talk to the pickets 
either at this point in front of the store,—rather talk to the 
employees, either at this point in front of the store, at the 
bowling alley, the restaurant or the drug store? A. Yes. 

Mr. Kennedy: I object to the form of the question. I 
think he knows what he means. But he has asked if he was 
able to talk. 
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Q. (By Mr. Dunn) Did you talk, Mr. Fuller? A. Yes, 
we have talked to them and spoke to them. And we have 
tried to get them together in a meeting. One time—I think 
a couple of times we thought we have them all lined up. 

Mr. Kennedy: I object to anything further than the 
answer. 

Mr. Dunn: I am asking, Mr. Fuller, if you did talk? 

Trial Examiner: The answer is yes. 

The Witness: Yes. 

Q. (By Mr. Dunn) And you talked to them about what? 
A. About organization. 
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Q. About joining Local 3692 A. No, 639. 

Trial Examiner: Could we have approximate times and 
dates and so forth? 

Q. (By Mr. Dunn) Did you talk to them about joining 
Local 3692 Pardon me, 639—after February 17,1955? A 
I have spoke to numerous of them. And I have talked to 
some of them— 

Q. Mr. Fuller, let me show you an Exhibit. Have you 
ever seen this document dated February 16,1955? A. Yes, 
sir. 

Q. After February 16, 1955, did you talk to any of the 
employees—any of the drivers or the warehousemen in re. 
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spect to organization? A. Yes, sir. 

Q. And when you talked to these people after they had 
crossed the parking lot and went down to the drug store 01 
the bowling alley or the restaurant, what did you talk to 
them about? 

Mr. Kennedy: Objection unless we have a time fixed for 
this. 

Mr. Dunn: After February 16, 1955. 

Trial Examiner: The objection if overruled. You may 
testify and then try to fix the time more accurately, please. 

The Witness: Well, it is awful hard for me to fix a time 
because I tried to make contacts whenever I could. 
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Q. (By Mr. Dunn) Your testimony is that you were talk. 
ing to them after February 16, 1955, whenever you could? 
A. My job is— 

Q. Organizing them in the union? A. Talk to them any- 
time I can regardless of how long it takes. 

Q. How long did these pickets remain in front of the 
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store? Did they stay there after 5:00 o’clock in the after- 
noon? A. Yes, sir. 

Q. Will you tell the Trial Examiner why they stayed 
there after 5:00 o’clock in the afternoon? A. Well, be- 
cause the place of business stays open until 9:00 o’clock 
and they have employees working np to that time. 

Q. Were you endeavoring to organize any employees of 
Curtis Brothers other than the drivers and warehousemen? 
A. Yes, sir. We were attempting to organize the salesmen 
or any employees Curtis might have. 

Q. And how long do the salesmen work? A. I think the 
majority of them work until nine o’clock. I am not sure. I 
don’t know their hours. 

Q. Did you ever talk to any of the salesmen? <A. Yes, 
we have talked to salesmen. 


id * * * 
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Q. This gentleman who is—his name you don’t know, you 
talked to him about organizing the salesmen? A. Yes, sir. 

Q. Did you talk to him after 5:00 o’clock in the after- 
noon? <A. To definitely state the time I wouldn’t want to 
say, because as I say I am over different times of the day. 
It could be in the evening, or— 

Q. Well, did you try to see the salesmen as you tried to 
see the drivers and warehousemen? A. I tried to see the 
employees, regardless of the time or who they were. That 
is my job. 
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Trial Examiner: Well, will you concede then that deliv- 
eries were made and that deliveries were made by trucks 
which were union organized? 


Mr. Kennedy: Yes, sir. 
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When we say deliveries, I don’t mean all deliveries were 
made, but certainly deliveries by trucks were made that 
were unionized. 


Cross-Examination. 


Q. (By Mr. Kennedy) Mr. Fuller, you stated that you 
were in charge of the organization of Curtis’ employees 
back in 1953? A. Whenever it started, yes. 
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Q. And did you organize them at that time by talking to 
them when you could find them, where you could find them? 
A. Yes, sir. As a matter of fact, it took me six months to 
strike up the first conversation. 

Q. Did you talk to them at various places at which you 
were? A. Yes, sir. I talked to the first one in front of the 
variety store on Nichols Avenue where the parking lot is 


now at. 

Q. Did you talk to them at the bowling alley and the drug 
store? A. Wherever I could meet them, coming to work 
or wherever I would bump into one. 

Q. And you did not have pickets there at that time, did 
you? A. No, sir. As a matter of fact I passed out hand 
bills in front of the store. And I seen I wasn’t getting any- 
where with that, so I stopped. 

Q. You’re talking now of 1953? A. I mean on V Street, 
warehouses. I went down and passed out hand bills. And 
as fast as I could give one to them, they would hand it to 
Mr. Curtis inside. So I stopped that. 

Q. That has—that was about 1953 for the first time? A. 
Yes, sir. 
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Q. You have testified that after February 16, 1950, that 
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you were there—when I say there, I mean in the vicinity or 
area of Curtis Brothers Store—did you say almost every 
day? A. Was there at the store? 

Q. Yes. A. Very few days I missed. There might be a 
day I was busy; I might drive by and not stop. But most of 
the time I stopped and parked. I parked either on Nichols 
Avenue or V Street or wherever I could find a parking 
place. And I didn’t always stay in front of the store. I 
stayed in the bowling alley or down at the drug store or 
anywhere around and near the Curtis strike unless I had 
some other business to take care of. 

Q. You're talking now of recent times? A. Recent times, 
yes. I wasn’t over as often as recently because I have been 
tied up on two or three other things. But I very seldom 
missed a day. 
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Q. How long would you stay there when you would go 


there? A. Well, anywhere from, I would say, around a 
couple of hours. It could be half a day. It could be all day 
according to how busy I was. 

Q. Did you say you may not be right in front of the 
store? Part of that time you would be over in the bowling 
alley? <A. Yes, sir. 

Q. Or the drug store? <A. Yes, sir. In that vicinity of 
Curtis Brothers. 

Q. Now, did you have charge of the pickets that are there 
and have; been there recently? When I say that, I mean do 
you assign them there? A. No, I don’t assign the pickets 
there, no, sir, not all of them. 639, the union, they belong 
to, assigns the pickets. 

Q. Well, do you have any control over them? A. Yes, 
sir. 

Q. If you found a picket there that didn’t seem to be do- 
ing what he was supposed to do, would you check into that? 
A. Yes, sir. 
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Q. Do you give them any instructions? A. Yes, sir. 


224 
Trial Examiner: You may answer the question as you 
know how. What did you tell the pickets? 


The Witness: I tell them I want them to picket and be 
orderly. I don’t want them to interfere or cause any dis- 


225 


turbance or anything like that. 
Trial Examiner: Tell us when you gave those instruc- 
tions? 


The Witness: That was the starting of the strike and 
during the time of the strike; to see that they walked, and 
walked in front of the place of business, and behaved them- 
selves, and were orderly at all times. And I didn’t want no 


disturbance there. 


Q. (By Mr. Kennedy) Well, now, you have changed 
pickets periodically, haven’t you? A. Yes, sir. 

Q. Well, then, bring this up closer to the present time, 
say, within the past six months, what instructions have you 
given to any of the pickets that you have assigned there? 
A. On order of the Counsel I instructed the pickets that it 
was an organizational strike. I didn’t want them to speak 
nor talk to anybody; to picket, not to cause any interference 
with any deliveries or anybody going into the store or any- 
thing. They were just to picket. If they could strike up a 
conversation with one of the employees after they took the 
signs off, at the bowling alley or in the restaurant or 
wherever they might meet, to see if we couldn’t set up a 
meeting with the employees. Or if they sometimes would 
ask them—let me know which direction they go, where they 
hang out; so I might contact them. But they were merely 
there for organizational purposes only. 
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Q. Your instructions were that while they were carrying 
the sign they were not to say anything to anybody; is that 
correct? A. Yes, sir. 


Q. Now, you stated that you talked to employees of Cur- 
tis. Can you name one? A. No. Off-hand I couldn’t. I 
don’t think he was there at the time after we changed the 
signs, because I happened to know his name. But we don’t 
ask their names when we meet them. We speak to them and 
try to make friends with them and try to see if we can’t 
interest them in joining the union or try to find the key man 
who might set up a meeting with the other employees at the 
union hall or some place to negotiate where we might be 
able to organize them into 639. 


Q. Is it your testimony that your presently attempting to 
organize the salesmen in Curtis Company? A. I am at- 
tempting to organize any employees that might be on Cur- 
tis’ payroll. 


Q. Is that something you—or were you always doing 
that? A. Always. I am general organizer for the Team- 
sters Joint Counsel of the Teamsters. 


Q. As such you are interested in organizing anybody who 
is unorganized? A. That is right. In Washington, D. C., 
we have an organization Committee that meets every Thurs- 
day. We organize anybody. We meet every Thursday morn- 
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ing. And we organize anybody whether they are under our 
jurisdiction or not. 


Q. Well, you’re interested in organizing them. That— 
A. That’s my job. That is what I get paid for. 

Q. What salesmen, if any, have you organized at Curtis? 
A. I haven’t organized any. I didn’t say I organized them. 
I said we were attempting to organize them. 
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Q. Now, these pickets that you have had there at Curtis, 
over the period of the last six months, how many different 
individuals have you used on picketing? 


e * * * we 
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The Witness: Off-hand I couldn’t say. I would say, 
maybe six or seven. I am not sure just how many were used. 
I don’t remember. 

Q. (By Mr. Kennedy) Are they all colored men? 

Mr. Dunn: I object to that. 

Trial Examiner: Overruled. 

The Witness: At the present time, yes. They haven’t 
been all the time. 

Q. (By Mr. Kennedy) At the present time they are? A. 
Yes. 

Q. And none of them is an employee of Curtis; that is 
true, isn’t it? 

* & w * * * * 

The Witness: At the present time, no. 


Q. (By Mr. Kennedy) And none of them that you are 
presently using ever was an employee of Curtis? A. Not 
at the present time. They were up until— 


Trial Examiner: You have answered the question. 


Q. (By Mr. Kennedy) The employees of Curtis that you 
are trying to organize now they are white men, aren’t them? 
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A. Not all of them. 
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Statement of Question Presented 


Whether the National Labor Relations Board properly 
concluded that the Petitioner’s peaceful picketing, in the 
circumstances of this case, constituted an unfair labor 
practice in violation of Section 8 (b) (1) (A) of the Na- 


tional Labor Relations Act, as amended; or, more speci- 
fically, whether picketing for “recognition” by a union 
which represents less than a majority of an employer’s 
employees is proscribed under the Act. 





Jurisdictional Statement 
Statement of the Case 
I. Statement of the Facts Involved 


II. Proceedings Before the National Labor Rela- 
tions Board 


Statutes Involved 
Statement of Points 
Summary of Argument 





I. The issue in this ease is a narrow one, namely, 
whether Section 8 (b) (1) (A), not some other 
section of the Act, has been violated 


II. There are many policy considerations which 
support the picketing in this case and which 
outweigh the policy considerations advanced by 
the present Board majority 





A. Unions are not required to use the Board’s 
processes or the election machinery of the 
Act to achieve recognition 


. An employer commits an unfair practice 
only when it actually recognizes or bargains 
with a minority union, and minority picket- 
ing need not necessarily result in any such 
unfair practice 


. The impact on non-striking employees of 
whatever “pressures” are inherent in peace- 
ful picketing is too remote and speculative 
to constitute “coercion” in the statutory 
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D. The necessity of extending organization and 
union conditions to more than one shop and 
throughout a trade as a means of stabiliz- 
ing competitive wage and other conditions 
therein justifies picketing to achieve this 


IIT. The national labor policy and the Taft-Hartley 
_ Act on its face indicate that Congress did not 
intend to proscribe picketing for recognition 

by a minority union 


_ A. That national labor policy as set forth in 
the Norris-LaGuardia, Wagner and Taft- 
Hartley Acts favors peaceful minority pick- 
eting and the principle that bargaining must 
extend throughout a trade or industry 


. Congress in enacting Section 13 of the Act, 
gave special and explicit protection to the 
traditional rights of striking and picketing. 


1. Under Section 13 picketing cannot be 
proscribed under the Act unless some 
provision thereof specifically so re- 


. Picketing is equated with striking under 
Section 13 and is given the same pro- 
tections 


. Minority picketing for recognition is not 
specifically proscribed in Section 8 (b) 
(1) or elsewhere in the Act; on the con- 
trary, other of the Act’s provisions indi- 
cate such picketing to be protected 


ii 
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4. The free speech aspects of picketing and 
the protections thereof given under Sec- 
tion 8 (c) of the Act require that picket- 
ing not be proscribed by interpretation 
but only if expressly commanded by 
clear language in the Act 


. The legislative history of the Act demonstrates 
conclusively that Congress did not intend to 
proscribe peaceful picketing for recognition by 
minority unions or to give Section 8 (b) (1) 
(A) the broad reach ascribed to it by the pres- 
ent Board majority 


. Prior to the present Board decision the Board 
in a long line of cases has consistently held that 
Section 8 (b) (1) (A) does not proscribe mi- 
nority picketing or recognition, and only one 
court has considered the precise question 


A. The Board cases 
B. The Court cases 





. The implications of the majority holding are 
such as to outlaw all peaceful picketing and as 
to indicate that Congress could not have in- 
tended the term “restraint or coerce” in Section 
8 (b) (1) (A) to have the broad application 
given it by the present Board majority 


. The present Board majority has done what only 
Congress can do 


Conclusion 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14,347 


DRIVERS, CHAUFFEURS, AND HELPERS LO- 

CAL 639, INTERNATIONAL BROTHERHOOD 

OF TEAMSTERS, CHAUFFEURS, WARE- 

HOUSEMEN AND HELPERS OF AMERICA, 
Petitioner, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This is a petition by Drivers, Chauffeurs, and Helpers 
Local 639, International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America (hereinafter 
ealled the Union or Petitioner), asking this Court to review 
and set aside the Order (J.A. 12) of the National Labor 
Relations Board (hereinafter sometimes called the Board) 
issued against the Union on Oct. 30, 1997, pursuant to Sec- 
tion 10 (c) of the Labor-Management Relations Act (here- 
inafter sometimes referred to as the “Taft-Hartley Act”), 
as amended, 61 Stat. 136, 29 U.S.C. §151, e¢ seg. In its 
Answer to the Petition, the Board has requested that its 
Order be enforced. The jurisdiction of this Court is based 
upon Section 10 (f) of the Taft-Hartley Act. The Board’s 
Decision and Order are reported in 119 NLRB No. 33. 
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STATEMENT OF THE CASE 
I 
Statement of the Facts Involved 


There is no factual controversy in this case, and the 
facts as set forth in this statement can be found, except as 
otherwise specifically indicated, in the findings of the Inter- 
mediate Report (J.A. 61) as adopted by the majority de- 
cisions |(J.A. 12). These facts can be simply stated. They 
afford a particularly appropriate setting in which to con- 
sider the ultimate issue in this case—whether Section 8 (b) 
(1) (A) operates in any way to ban peaceful picketing for 
“recognition” carried on by a minority union—for they 
underline the full implications of the majority holding. 


The Petitioner in this case is a local labor union known 
as Drivers, Chauffeurs, and Helpers Local 639, Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men & Helpers of America, and is engaged in organizing 
and representing for purposes of collective bargaining 
truck drivers and employees in the moving and related in- 
dustries (J.A. 64). The Employer in this case is Curtis 
Brothers, Inc. (hereinafter referred to as the Employer or 
the Company), a Delaware corporation having its principal 
office and place of business in Washington, D. C., where it 
is engaged in the business of moving and storage, and retail 
furniture operations, in connection with which it operates 
several warehouses and a retail furniture store in the Dis- 
trict of Columbia (J.A. 63). At the time this case arose it 
employed some 21 non-supervisory employees who were 
eligible for membership in the union (J.A. 64). 


Having succeeded in mid 1953 in organizing a majority 
of the Company’s eligible employees, the Union petitioned 
for an election before the National Labor Relations Board, 
which it won, and in September of 1953 it was duly certified 
by the Board as the exclusive bargaining agent in a unit 
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consisting of the Company’s drivers, helpers, warehouse- 
men and furniture finishers. (Case No. 5-RC-1325.) (J.A. 
64.) In the ensuing bargaining negotiations an impasse was 
reached on the issue of a union-security clause, and on the 
morning of February 26, 1954, the Union called a strike and 
began picketing the Company’s furniture store and two 


warehouses with signs carrying the following inscription: 
“CURTIS BROTHERS ON STRIKE 
UNFAIR TO ORGANIZED LABOR 
DRIVERS, HELPERS, AND WAREHOUSE- 
MEN OF LOCAL 639 (AF of L)” 


The pickets included some nine of the Company’s em- 
ployees who went out on a strike. The picketing was car- 
ried on at the Employer’s places of business. It was peace- 
fully conducted with an average of six pickets being used 
in all, and continued for almost two years, that is, through 
February 16, 1955 (J.A. 64). 


During this period the Employer discharged the striking 
employees and replaced them with non-union employees 
(J.A. 65). On February 1, 1955, while the strike was still 
in force and the picketing was being actively continued, the 
Employer filed a petition for an election under Section 9 
(c) of the Act, in which it questioned the Union’s then ma- 
jority. Thereafter, on February 16, 1955, the Union, in a 
formal letter to the Board’s Regional Director, “abandoned 
all claims to exclusive recognition” for the Company’s em- 
ployees (J.-A. 65). The picketing was discontinued on the 
following day, but on February 18, 1955, the picketing was 
resumed, with picket signs which read as follows: 


“CURTIS BROS. Employs Non Union DRIVERS, 
HELPERS, WAREHOUSEMEN, ETC. UNFAIR 
TO TEAMSTERS LOCAL No. 639 AFL.” The re- 
verse side of the signs read: “TEAMSTERS UNION 
No. 639 AFL WANTS EMPLOYEES OF CURTIS 
BROS. To Join Them To Gain Union Wages, Hours 
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and Working Conditions.” (J.A. 65; Exhibits 4 A and 
4B, J.A. 99, 100.) 


At the hearing conducted on the Employer’s petition, the 
Union urged the dismissal of the petition for the reason 
that it had abandoned its claim to be recognized as the ex- 
clusive bargaining representative. The Board nevertheless, 
on September 20, 1955, issued a Decision and Direction of 
Election (Case No. 5-RM-281) in which it found that the 
Union’s continued picketing was “tantamount to a present 
demand that the Employer enter into a contract with the 
Union without regard to the question of its majority status 
among the employees.” (J.A. 66.) In an election which was 
subsequently held over the Union’s protest, the strikers, as 
economic strikers and pursuant to Section 9 (c) (3) of the 
Act, were not permitted to vote, and the Union lost the elec- 
tion by a 28-1 vote. On October 13, 1955, the Board issued 
a Certificate of Results certifying that no union repre- 
sented the employees involved (J.A. 66). | 


We come now to the picketing activities particularly in- 
volved in the present case, and which the Board found to 
be illegal. Following the election, the picketing was re- 
sumed, first at the warehouses and the retail furniture 
store, and shortly thereafter at the retail store alone. The 
pickets used the same picket signs that they had used fol- 
lowing the Union’s disclaimer of majority status in Feb- 
ruary of 1955. The pickets, never more than two in number, 
were union-supplied and were not employed by Curtis. 
They patrolled at the entrances to the Company’s premises. 
The pickets did not talk to any of the Company’s employees, 
nor did they distribute literature, and the picketing was at 
all times entirely peaceful (J .A.67). 


The business operations of the Company were not 
disrupted by the picketing, and there was no stoppage 
of delivery trucks or interference with the receiving 
of supplies or the sending out of merchandise, and there is 
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no showing or attempt to show that the picketing resulted 
in any economic loss whatsoever to the Company. Follow- 
ing the disclaimer of majority status in February of 1955, 
there was no demand made by the Union upon the Employer 
either for recognition or for a contract. 


The Trial Examiner specifically found, and the majority 
opinion did not controvert, that nothing in the Union’s 
conduct “directly threatened or intimidated the employees 
in the exercise of their rights guaranteed in Section 7.” 
(J.A. 79.) 


i 
Proceedings Before the National Labor Relations Board 


The Company filed charges alleging that the picketing 
as earried on after the October, 1955, election loss was 
unlawful under the National Labor Relations Act, as 
amended, and on May 17th the Regional Director for the 
Fifth Region (Baltimore, Maryland) issued a complaint 
against the Petitioner, asserting that the Union had en- 
gaged in and was engaging in unfair labor practices in 
violation of Section 8 (b) (1) (A) of the Act. A hearing on 
the complaint was held in Washington, D. C., on June 25th 
and 26th and July 3, 1956, before Trial Examiner Sidney 
Lindner. On November 19, 1956, the Trial Examiner issued 
his Intermediate Report in which he found that the picket- 
ing in question did not violate the Act and recommended 
dismissal of the complaint. 


Exceptions to this Report were filed by the General 
Counsel for the Board and the charging party, and on 
October 30th the Board issued its Decision and Order in 
which a majority of the Board (Chairman Leedom and 
Members Rodgers and Bean) concluded that the picketing 
in question was in violation of Section 8 (b) (1) (A) of the 
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Act, and ordered that such picketing cease. Board Member 
Jenkins separately concurred in this Decision, and Board 
Member Murdock strongly dissented. : 


The majority concluded that the continuance of the 
picketing following the Union’s defeat in the October, 1955, 
election was “tantamount to a present demand that the 
Employer enter into a contract with the Union without 
regard to its majority status among the employees con- 
cerned”, and further concluded that the purpose of the 
picketing was to compel the Company to extend exclusive 
recognition to Petitioner. Since Petitioner did not repre- 
sent a majority of the Company’s employees at the time of 
the picketing, the majority of the Board concluded that 
Section 8 (b) (1) (A) was violated. That section provides 
that it is an unfair labor practice for a labor organization 
to restrain or coerce employees in the exercise of the rights 
guaranteed in Section 7. The majority reasoned that since 
one of the rights protected in Section 7 was the right of 
employees to bargain collectively through representatives 
of their) own choosing, and since the picketing tended or 
was designed to or might cause economic loss to any em- 
ployer refusing to comply with the Union’s demands, which 
in turn might result in economic hurt to that employer’s 
employees, that accordingly the picketing brought pressure 
upon such employees and operated to restrain or coerce 
them in the exercise of their right to freely select their own 
bargaining representative. In addition, the majority, and 
particularly the concurring opinion, relied on the conclusion 
that the picketing was for an illegal purpose for the reason 
that had the Employer capitulated to the Union’s alleged 
request for recognition, it would thereby have violated Sec- 
tions 8 (a) (2) and (1) of the Act in recognizing and deal- 
ing with a minority union. 

The dissenting opinion pointed out that in the 10-year 
period following the enactment of Section 8 (b) (1) (A) the 
Board had consistently rejected the notion that peaceful 
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picketing by a minority union to obtain recognition consti- 
tuted a violation of Section 8 (a) (1) or of any other section 
of the Act, and the language of the Act itself, as well as its 
legislative history, fully supported such prior holdings. 
Far from being outlawed under the Act, peaceful picketing, 
unless carried on for a purpose specifically outlawed in the 
Act, was given full protection as a traditional activity 
engaged in by labor unions for purposes of mutual aid and 
protection, and this regardless of whether engaged in by 
unions representing the majority or the minority of the 
employer. 


Thereafter, the union filed with this Court its petition 
to review the Board’s Order which directed that the pick- 
eting cease, and the Board in turn filed its Answer, together 
with a Petition to Enforce its Order. 


STATUTES INVOLVED 


The pertinent provisions of the National Labor Relations 
Act, 61 Stat. 136, 29 U.S.C. §151, et seqg., are Sections 7, 
8 (b) (1) (A), (2), and (4) (A); (B), (C) and (D), 8 (¢); 
9 (ce) (3), and 13: 


“See, 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives 
of their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining OT 
other mutual aid or protection, and shall also have the 
right to refrain from any oF all of such activities ex- 
cept to the extent that such right may be affected by 
an agreement requiring membership in a labor organi- 
zation as a condition of employment as authorized in 
section 8 (a) (3)-” 


“See, 8 (b). It shall be an unfair labor practice for 
a labor organization or its agent— 
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“(1) to restrain or coerce (A) employees in the 
exercise of the rights guaranteed in section7 ... 


“(2) to cause or attempt to cause an employer to 
discriminate against an employee in violation of sub- 
section (a) (3) or to diseriminate against an employee 
with respect to whom membership in such organization 
has been denied or terminated on some ground other 
than his failure to tender the periodic dues and the 
initiation fees uniformly required as a condition of 
acquiring or retaining membership;... 


“(4) to engage in, or to induce or encourage the 
employees of any employer to engage in, a strike or a 
concerted refusal in the course of their employment to 
use, manufacture, process, transport, or otherwise 
handle or work on any goods, articles, materials, or 
commodities or to perform any services, where an 
object thereof is: (A) forcing or requiring an employer 
or self-employed person to join any labor or employer 
organization or any employer or other person to cease 
using, selling, handling, transporting, or otherwise 
dealing in the products of any other producer, proces- 
Sor, or manufacturer, or to cease doing business with 
any other person; (B) forcing or requiring any other 
employer to recognize or bargain with a labor organiza- 
tion, as the representative of his employees unless such 
labor organization has been certified as the representa- 
tive of such employees under the provisions of sec- 
tion 9; (C) forcing or requiring any employer to recog- 
nize or bargain with a particular labor organization as 
the representative of his employees if another labor 
organization has been certified as the representative 
of such employees under the provisions of section 9; 
(D) forcing or requiring any employer to assign par- 
ticular work to employees in a particular labor organi- 
zation or in a particular trade, craft, or class rather 
than to employees in another labor organization or in 
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another trade, craft, or class, unless such employer is 
failing to conform to an order or certification of the 
Board determining the bargaining representative for 
employees performing such work;...” 


“See, 8 (c). The expressing of any views, argument, 
or opinion, or the dissemination thereof, whether in 
written, printed, graphic, or visual form, shall not 
constitute or be evidence of an unfair labor practice 
under any of the provisions of this Act, if such ex- 
pression contains no threat of reprisal or force or 
promise of benefit.” 


“See, 9 (c) (3). No election shall be directed in any 
bargaining unit or any subdivision within which, in 
the preceding twelve-month period, a valid election 
shall have been held. Employees on strike who are not 
entitled to reinstatement shall not be eligible to 
vote...” 


“See, 13. Nothing in this Act, except as specifically 
provided for herein, shall be construed so as either to 
interfere with or impede or diminish in any way the 
right to strike, or to affect the limitations or qualifica- 
tions on that right.” 





STATEMENT OF POINTS 


The Board erred in concluding that the peaceful picket- 
ing as carried on by the Petitioner under the cireumstances 
of this case constituted an unfair labor practice in viola- 
tion of Section 8 (b) (1) (A) of the Act, and in ordering 


that such picketing cease. 








10 
SUMMARY OF ARGUMENT 


I 


The issue in this case is a narrow one, namely, whether 
Section 8 (b) (1) (A) and not some other section of the 
Act operates to make illegal peaceful picketing for “recog- 
nition” carried on by a union which represents less than a 
majority of the picketed employer’s employees. While the 
Board’s characterization of the picketing in the instant 
case as being for purposes of “recognition” is difficult to 
understand in view of the fact that the Union had made no 
demands for recognition or for a contract following the 
election loss, and in view of the fact that the Union had 
made an express disclaimer of representation rights, the 
record can speak for itself as to what the purpose of the 
picketing was, and in any event peaceful picketing, whether 
it be characterized as “recognition” or “organizational” 
picketing, is not prohibited under the Act. 


II 


In support of its conclusion that the picketing in this 
case was illegal under Section 8 (b) (1) (A), the Board 
majority advances various policy arguments. It asserts 
that the Union, in picketing immediately after losing the 
election, is bypassing that entire portion of the Act (See. 
9) which provides a peaceful means for achieving recogni- 
tion and a collective bargaining status through the use of 
the Board’s election machinery, and that the Union is frus- 
trating in particular that portion of Section 9 (ec) ( 3)) 
which states that the Board shall not conduct more than 
one election in any 12-month period. The majority further 
argues that the Union is “coercing” the non-striking em- 
ployees in the exercise of their right under Section 7 freely 
to select a bargaining representative, such coercion taking 
the form of “pressure” which is brought to bear upon them 
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through fear of economic loss which they may suffer if 
their employer suffers the economic loss which all picket- 
ing seeks to bring about. Finally, the Board argues that 
a necessary object of the picketing was to force the em- 
ployer to engage in an unfair labor practice by recognizing 
and bargaining with a union which does not represent the 
majority of its employees. 


To these arguments on the policy level the Union can 
advance policy considerations which have an equal if not 
greater appeal. Preliminarily, however, it should be pointed 
out that the unions are not obliged to use the election 
machinery in Section 9 of the Act and are free to use their 
traditional economic weapons to gain recognition and a 
bargaining status. United Mine Workers v. Arkansas Oak 
Flooring Co., 351 U. 8. 62. Furthermore, even though 
an employer’s recognition of a minority union may con- 
stitute an unfair labor practice, at least where another 
union claims a majority status, the unfair practice exists 
only at such time as the employer actually recognizes and 
deals with the minority union. But this may never come 
about, and picketing by a minority union need not neces- 
sarily result in actual recognition or bargaining, for the 
reasons that, before recognition, (1) a majority of the 
non-striking employees, persuaded by the picketing and 
the appeals of their fellow workers, may voluntarily join 
forees with the union, (2) the employer may exercise his 
right to urge his employees to join the union, pointing out 
to them the advantages of collective bargaining, as a result 
of which the necessary majority might be achieved, and 
(3) the employer may choose to ignore the picketing in the 
hope that, as in this case, it will be ineffective, or in the 
hope that any possible economic loss occasioned by the 
picketing will be more than offset by not having to deal 
with the union. Thus, at any time during the course of 
“recognition” picketing, it might easily come to pass that 
the majority of employees will, for one reason or another 
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and without any illegal “coercion,” decide to join with the 
union, and unless the employer recognizes and bargains 
with the union prior to this time, no unfair labor practice 
is involved. 


Whatever may be the rights of non-union employees to 
act as strikebreakers, or to choose to have no union to bar- 
gain for them, and to be protected from interference 
with these rights by the indirect and speculative “pres- 
sures” which are brought about by picketing, union em- 
ployees have other equally important rights, including the 
right to engage in concerted activities for purposes of 
mutual aid and protection. Involved in that right is the 
right of union workers to seek, by picketing and other 
peaceful, means, to extend organization and collective bar- 
gaining relationships throughout an entire trade or indus- 
try in particular areas as a means of stabilizing competitive 
wage rates and working conditions within such areas, and 


this right has long been recognized by our courts. (Ameri- 
can Steel Foundries v. Tri-Cities Central Trades Council, 
et al., 257 U. S. 184, at 209: Apex Hosiery Co. v. Leader, 
310 U. S. 469; Exchange Bakery v. Rifkin, 245 N. Y. 260, 
at 263; 157 N. E. 130, at 132.) 


Ii 


The necessity for unions to seek to extend organization 
and collective bargaining beyond a single shop and through- 
out a trade or industry was recognized by Congress in the 
Norris-LaGuardia Act and in the Wagner and Taft-Hartley 
Acts, wherein the right of minority unions, or even of 
unions which represent none of an employer’s employees, 
to picket for recognition is protected and made a part of 
the national labor policy. These three enactments must be 
considered part of a comprehensive whole under which 
Congress has undertaken to set forth a national Federal 
policy in the field of labor relations. (United States v. 
Hutcheson, 312 U. S. 219.) So considered, and in the light 
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of Congressional recognition of the need for the stabiliza- 
tion of competitive wage rates and working conditions 
within industries, the holding of the Board majority in the 
present case flies in the face of national labor policy, as 
expressed and reaffirmed by Congress, and is indicative of 
the fact that Congress, in enacting Section S (b) (1) (A) 
of the Act, could not have done so with the intent of thereby 
outlawing peaceful picketing for recognition even though 
earried on by a minority representing the union. 


While Congress, in Section 7 of the Act, gave broad pro- 
tection to the right of picketing for the purpose of mutual 
aid and protection, including the right to picket for recog- 
nition, it did not stop there. Perhaps fearful of adminis- 
trative attempts to nullify such right through a process of 
interpretation, it enacted Section 13, under which it made 
clear that “all other parts of the Act which otherwise might 
be read so as to interfere with, impede or diminish the 
union’s traditional right to strike, may be so read only if 
such interference, impediment or diminution is ‘specifically 
provided for in the Act’ ” (N.L.R.B. v. International Rice 
Milling Co., 341 U. S. 665.) The Supreme Court in Rice 
Milling, and this Court in Campbell Coal (Sales Drivers, 
Helpers & Building Construction Drivers Local Union 859, 
etc. v. N.L-R.B., 97 U. S. App. D. C. 173, 229 F. 2d 514, cert. 
den. 351 U. S. 972), have directed equated striking with 
picketing and have given picketing the same protection 


under Section 13 as striking has under that section- 


Minority picketing for recognition is, of course, nowhere 
specifically proscribed in the Act and certainly not by any 
language in Section 8 (b) (1) (A), which, unlike Section 
8 (b) (4) does not deal with striking or picketing as such. 
Furthermore, other sections of the Act, notably Section 
S (b) (4) (C), indicates that that right, far from being pro- 
hibited, is a protected right. In Section 8 (b) (4) (C) 
Congress undertook specifically to deal with “recognition” 
picketing and, very significantly, specifically outlawed, such 
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picketing only in the single instance where such picketing 

was carried on in the face of an existing Board certification 

of another union. The principle expressio unius est exclu- 

sio alterius would seem applicable, as would the state- 

ment of the Supreme Court of the United States in Garner 

v. Teamsters Union, 346 U. S. 485, at 499, where it is stated: 
“For: the policy of the national Labor Management 
Relations Act is not to condemn all picketing but only 
that ascertained by its prescribed processes to fall 
within its prohibitions. Otherwise, it is implicit in the 
Act that the public interest is served by freedom of 
labor to use the weapon of picketing.” 

Indeed, even in the absence of the special protections 
afforded peaceful picketing under Section 13 of the Act, the 
Board and the courts will have to proceed very cautiously 
before undertaking to proscribe the right, and should do so 
only when compelled by clear and exact language. For 
whatever the hybrid nature of picketing as involving ele- 
ments both of free speech and of inducement to action, 
picketing nevertheless remains the workingman’s principal 
means of communication and, as such, must be presump- 
tively favored as against assertions in doubtful cases that 
it has been proscribed. (Burstyn v. Wilson, 343 U.S. 495, 
at 503; Pennekamp v. Florida, 328 U.S. 331, 347.) 

Section 8 (¢) of the Act, specifically protecting the right 
of free speech, affords Congressional affirmation of the 
foregoing principle. 


IV 


If it is necessary, in view of the clear language of the 
Act as discussed above, to examine the legislative history 
to determine Congressional intent, that history conclusively 
demonstrates that Congress did not intend to proscribe 
peaceful picketing for recognition by minority unions or to 
give Section 8 (b) (1) (A) the broad application ascribed to 
it by the present Board majority. That history demon- 
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strates that Congress, in enacting Section 8 (b) (1) (A), 
‘ntended to deal only with certain intimidatory tactics of 
unions, whether engaged ‘n in connection with picketing or 
in connection with other types of activities, which operated 
through violence or fear of violence directly to coerce non- 
striking employees in the exercise of their Section 7 rights. 
Section 8 (b) (1) (A) did not attempt to deal with picket- 
ing as such, or with the objects of picketing as such, and 
were intended only to proscribe actual duress and not in- 
direct pressure. 

Both Senator Ball who introduced Section 8 (b) (1) (A) 
on the floor of the Senate as an amendment to the Commit- 
tee bill, and Senator Taft who was a principal sponsor, 
made this clear in their explanatory remarks made at the 
time the final version of 8 (b) (1) (A), as it presently ap- 
pears in the Act, was explained and discussed on the Senate 
floor. In addition, a year later both of these Senators, as 
members and one as Chairman of the Joint Committee of 
Labor-Management Relations, 1948 (the so-called Taft- 
Hartley “Watchdog” Committee established under Title 
IV of the Act), signed a Report which expressly stated 
that: 

“a strike by a minority group of employees for recog- 
nition is not an unfair labor practice under the present 
Act... A labor organization may lose in an election 
in which it was the only union on the ballot and the 
next day call a legal strike to force the employer. to 
recognize it as the bargaining agent for those employ- 
ees who have just rejected it.” 


Vv 


For ten years following the enactment of Section 8 (b) 
(1) (A) of the Act, and up until the decision of the present 
Board majority in the instant case, the Board has consist- 
enlty rejected the notion that Section 8 (b) (1) (A) was 
designed to outlaw peaceful picketing for recognition even 
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when carried on by a minority union. Such a long line of 
administrative determination is entitled to great weight. 
United States v. Bergh, 352 U. S. 40. Only one court (the 
Ninth Cireuit in Capital Service, Inc., v. N.L.R.B., 204 F. 
2d $48) has undertaken to pass upon the question. And 
this case, while supporting the present Board determina- 
tion, the Board itself, at the time it was rendered, termed 
patently erroneous. 


VI 


The implications of the majority holding in the present 
case are such as to outlaw all peaceful picketing, which in 
itself indicates that Congress could not have intended Sec- 
tion 8 (b) (1) (A) to have the broad application contended 
for by the present Board majority. The Board reasons 
that picketing—any picketing—necessarily involves an at- 


tempt to inflict economic injury on the employer, which in 
turn necessarily tends to bring pressure upon the non- 
striking employees because they suffer when the employer 
who pays. their wages suffers. This pressure, says the 
present Board, coerces employees in the exercise of Section 
¢ rights and, therefore, is prohibited under Section 8 (b) 
(1) (A). But if all of the foregoing is true, how can the 


Lard 


line be drawn at minority picketing? Section 7 protects 
other rights in addition to the right to be free in selecting 
a bargaining representative. Section 7 also states that 
employees shall have the right to refrain from assisting 
unions in any manner or from engaging in any activities 
for purposes of union advancement. If “coercion” or “pres- 
sure” is incident to all picketing, then picketing necessarily 
would contravene an important Section 7 right even when 
engaged in by a majority, namely, the right of employees 
to refrain in any manner from assisting the union. Thus 
all picketing, no matter how peaceful, no matter for how 
traditional or legitimate a purpose, would have to be 
proscribed under the reasoning of the Board. 
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The majority argues that the picketing here must be 
proscribed because its object is illegal in requiring an em- 
ployer to commit an unfair labor practice. We have seen 
that this is not necessarily so and, in any event, the object 
of the picketing would seem to be immaterial because it 
would not change the nature of the picketing or its influ- 
ence or “coercive” effect upon employees; the same “pres- 
sures” are present in all picketing, regardless of the purpose 
thereof. Furthermore, it is to be noted that Section 8 (b) 
(1) (A) deals solely with the right of employees and with 
activities directed against employees. It does not, as does, 
for instance, Section 8 (b) (2) or Section 8 (b) (4), deal 
with activities directed against employers. This being so, 
Section 8 (b (1) (A) ean hardly be used as a vehicle for 
protecting an employer from alleged illegal union activities. 


Vil 


It would appear that the present Board majority, overly 
impressed with what it deems an unconscionable attempt 
by a union to reacquire a position that was lost in a Board- 
conducted election, and forgetting the equities on the union 
side, has undertaken by the process of interpretation to 
amend the Taft-Hartley Act. The Senate “Watchdog” Com- 
mittee, above referred to, expressly discussed the pros and 
cons of picketing for recognition by a minority union and 
decided against recommending legislation which would pro- 
hibit such picketing. Whatever these pros and cons, it is 
for Congress and not the Board to resolve them. 


ARGUMENT 
I 


The Issue in this Case is a Narrow One, Namely, Whether 
Section 8 (b) (1) (A), Not Some Other Section of 
the Act, Has Been Violated. 

The sole question in this case is whether the peaceful 
picketing conducted by the Local Union herein pursuant te 
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the strike called in February of 1954, and as carried on 
following the unwanted election conducted by the Board in 
October of 1955, constitutes a violation of Section 8 (b) 
(1) (A) of the Act. The question is not whether such picket- 
ing violated Section 8 (b) (2) of the Act, which prohibits 
a union from causing an employer to discriminate against 
employees in respect to their union membership or lack of 
it, because no such violation was alleged or found. Nor is 
there any question of whether any of the various provisions 
of Section 8 (b) (4) of the Act, which alone of the Act’s 
prohibitions undertake specifically to outlaw striking and 
picketing as such, and which do so solely by reference to 
the object thereof, have been violated; again, no breach of 
any of these restrictions has been alleged or found. 


The Board’s conclusion that the Union’s picketing was 
“coercive” as against the non-striking employees is a 
strange one in view of the 28 to 1 vote against the Union. 
Equally strange is the Board’s conclusion that the pur- 
pose of the picketing was for “recognition” in view of the 
fact that no demands for recognition or for a contract had 
ever been made following the election loss, and in view that 
there had been an express disclaimer of representation 
rights. We will let the record speak for itself in these 
respects, and will regard the Board’s characterization of 
the picketing simply as a characterization, leaving for this 
Court the determination of whether the circumstances af- 
ford a rational basis for the inference which the Board has 
drawn concerning the purpose and effect of the picketing. 
In any event, as will be seen, in point of law peaceful pick- 
eting under the circumstances of this case, whether it be 
termed “recognition” picketing or “organizational” picket- 
ing, is not prohibited, and, as has been noted above, the 
Board made no attempt to charge the Union with a viola- 
tion of Section 8 (b) (2) of the Act. 


Neither is it a matter of concern or for a determination 
by this Court in this case whether it is a good or bad thing, 
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morally, ethically, or policy-wise, for the Union to engage 
in its pickeeting after having been rejected in the October 
election by the Company’s strike replacements. All we 
have here is a charge that Section 8 (b) (1) (A), alone of 
the Act, has been violated by the picketing as carried on 
in this case, and the majority of the Board has held only 
that that particular section has been violated. 


il 


There Are Many Policy Considerations Which Support 
the Picketing in this Case and Which Outweigh the 
Policy Considerations Advanced by the Present Board 
Majority. 


In primary support of its conclusion that the picketing 
herein is illegal under Section 8 (b) (1) (A), the Board 
majority has advanced various policy arguments, which on 
first reading, have considerable appeal. The majority as- 


serts that the Union, in picketing immediately after losing 
the election, is bypassing that section of the Act (Sec. 9 (c) 
(3)) which states that the Board shall not conduct more 
than one election in any 12-month period, and is further 
bypassing the entire portion of the Act (See. 9) which pro- 
vides, through the Board’s election machinery, 4 peaceful 
means for achieving recognition and a collective bargaining 
status; that the Company’s employees have a right under 
Section 7 to freely select or reject their own bargaining rep- 
resentative, and that the Union “is restraining and coere- 
ing” them in the exercise of that right by indirect pressure 
in the form of possible economic loss to the employees, 
which may result from possible economic loss to their Em- 
ployer caused by the picketing; and finally, that the picket- 
ing has as a necessary object the forcing of the Employer to 
engage in an unfair practice by recognizing and bargaining 
with a union which represents only a minority of its em- 
ployees. These are all considerations, says the Board 
majority, which, when the Act is viewed as a whole, Con- 
gress did not intend the Board to ignore and which fully 
justify the Board in applying the language of Section 8 (b) 
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(1) (A) literally so as to find that the picketing in the in- 
stant case was illegal. 


A major and, an insurmountable diff- 
eulty wi t, whatever its surface 
unlike Section 8 (b) 

rt to deal with other- 


case, has ignored Section 
ed protection to the right 
the Act. But before dis- 


legislative history of the Act, 
cates that it was not the inten 


A. Unions are not required to use the Board’s processes or 
chinery of the Act to achieve recognition. 


To begin with, i 
obliged under Secti 
invoke the Board 
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Thus, this case cannot be considered in the posture of a 
deliberate disregard by the Union of a mandatory require- 
ment that Board help rather than self-help be resorted to 
to obtain organization, recognition or bargaining rights. 


B. An employer commits an unfair practice only when it 
actually recognizes or bargains with a minority union, and 
minority picketing need not necessarily result in any such 
unfair practice. 


Secondly, even though under applicable decisions of the 
Board the employer may commit an unfair practice in 
recognizing or dealing with a minority union (at least 
where another union is claiming a majority status), this is 
so only if at the moment of recognition or contract signing 
a majority of the employees have not be persuaded to join 
with the union. Since an employer is free to urge his 
employees to join the union, or to point out the advantages 
of collective bargaining, or otherwise to influence his em- 
ployees in the matter of union membership so long as not 
resorting to threat of discharge or other retaliation in the 
process, the employer is not exactly helpless in the situation 
where he is confronted with minority picketing. Further- 
more, he can ignore the picketing and any union demands 
made pursuant to the picketing, in the hope that, as hap- 
pened here, there will be no economic loss or business dis- 
ruption occasioned by the picketing, or in the hope that, in 
any event, any possible economic loss occasioned by the 
picketing would be more than offset by not having to meet 
union wages or conditions, and in the hope that the union 
will not be able to maintain the financial cost of picketing 
for any extended period. Finally, the employees themselves, 
at any time in the course of the picketing, may well be per- 
suaded by the picketing and by the union appeals made to 
them to join with their fellow employees in the industry as 
union members. Thus, at any time during the course of so- 
called “recognition” picketing, it might easily come to pass 
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that a majority of the employees involved will, for one rea- 
son or another and without any illegal coercion by their em- 
ployer or from any source, decide to select the picketing 
union as a bargaining representative, and unless the em- 
ployer recognizes and bargains with the union prior to this 
time, no unfair labor practice is involved. Accordingly, 
picketing for recognition by a minority union, in and of it- 
self, need not necessarily result in an unfair practice and 
cannot per se be considered a violation of the Act. And if 
the picketed employer actually does recognize and deal with 
the minority union, other direct methods are available to 
the “victimized” employees of the “pressurized” employer 
by way of filing charges and having any resultant agree- 
ment set aside and discriminations remedied, as pointed out 
by Member Murdock in his dissent (J.A. 59). 


C. The impact on non-striking employees of whatever “pres- 
sures” are inherent in peaceful picketing is too remote and 
speculative to constitute “coercion” in the statutory sense. 


Thirdly, as far as the picketed employees themselves are 
concerned, peaceful picketing for recognition at best has 
only a very remote “coercive” effect. In the present case, 
for instance, it was specifically found that the Union’s 
peaceful picketing in no way directly threatened or intimi- 
dated Curtis’ employees in the exercise of any rights guar- 
anteed under the Act. Curtis’ employees were in no way 
molested or interfered with in the carrying on of their 
duties, or in entering or leaving their employer’s premises, 
or at their homes; indeed, they were not even addressed 
by the pickets who followed their Union’s instructions to 
remain silent while picketing. All that we have here and 
all that the majority relies on is some indirect and specula- 
tive economic loss that the Company’s employees may suf- 
fer if, in turn, their employer suffered adverse financial 
effects as a result of the picketing. And even as to this, 
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there is no attempt to show in this case, and it could not 
have been shown, that the Employer, whose business and 
deliveries were in no way affected by the picketing, did in 
fact suffer any financial damage. 


Heretofore the possible, or even actual, financial damage 
done an employer by otherwise peaceful and lawful picket- 
ing, let alone the indirect and speculative damage that may 
be suffered by his employees when and if their employer 
may be obliged to cut their wages or lessen their conditions, 
has never been considered a factor in determining the pro- 
priety of picketing. By its very nature, all picketing must 
necessarily involve infliction of possible damage dependent 
upon the response of the consuming public, but the courts 
have considered any such resultant injury as “incidental” 
and something which “must be endured”. Exchange Bakery 
v. Rifkin, 245 N.Y. 260, at 963; 157 N.E. 130, at 132. If the 
picketing in this case constitutes “restraint or coercion”, 
then any and all picketing, no matter how peacefully con- 
ducted or how ineffective, must also constitute restraint or 
coercion under the Act, with a resultant interference with 
many “rights” of employees guaranteed in Section 7 of the 
Act, and this even though the picketing was engaged in by @ 
union representing a majority. This point will be more fully 
developed in a latter portion of this brief; for present pur- 
poses we simply wish to discuss the precise nature of the 
picketing in the present case and its alleged coercive effects, 
and to suggest that the term “restraint or coercion” as used 
in Section 8 (b) (1) (A) of the Act must mean something 
other than the restraint or eoercion which, under the 
majority’s reasoning, would necessarily accompany all at- 
tempts at peaceful picketing. 


A final comment is in order on the propriety of using the 
possibility of indirect economic loss by non-striking em- 
ployees as a yardstick for measuring “coercion”. The same 
possibility of economic loss to employees, but this time by 
reason of employer “pressure”, is present in every situation 














24 


involving a labor dispute, whether it be a dispute over 
representation or over the terms of a wage contract. It 
exists in respect to those employees who favor or join 
forces with the union, and who thereby incur their em- 
ployer’s disfavor. The loss may not take the form of dis- 
charge or a wage cut, but there are other more subtle and 
more difficult-to-prove means available to any employer, as 
in matters of promotion or advancement, of dealing with 
those employees who have come into disfavor. This is in- 
herent in the employment relationship. In spite of this 
inherent threat, however, the employer is free under the 
Act to urge his employees not to join the union and to dis- 
parage the union in the process, and can predict disastrous 
economic consequences which can come about if the union 
gets into the plant. See Blue Bell, Inc., 107 NLRB 514; 
Cary Lumber Co., 102 NLRB 406; N.L.R.B. v. Steel Work- 
ers Union (Nutone, Inc.) —U. S. —, 42 LRRM 2324. Cer- 
tainly, such direct “pressure” by an employer is no less 
“coercive” than the indirect “pressure” which accompanies 
any peaceful picketing. If there is any merit in the ma- 
jority’s reasoning, then such activities by the employer 
should also constitute violations of the employer counter- 
part to Section 8 (b) (1) (A), namely, Section 8 (a) (1). 
The Board, however, holds to the contrary. 


D. The necessity of extending organization and union condi- 
tions to more than one shop and throughout a trade as a 
means of stabilizing competitive wage and other conditions 
therein justifies picketing to achieve this end. 


Finally, while unorganized employees, such as those em- 
ployed by Curtis in the present case, may have the right 
under Section 7 of the Act to refrain from union activities, 
or to act as strike breakers, or to choose to have no union 
to bargain for them, there are other and corresponding 
rights which are not subordinate to these rights of the non- 
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union employees, and which find equal protection under 
Section 7 of the Act as well as in the general framework 
of the Federal labor policy as set forth in the Clayton Act, 
the Norris-LaGuardia Act, and finally, Taft-Hartley itself. 
One of the most important of these union rights is the right 
to seek organization and collective bargaining relationships 
throughout an entire trade or industry in particular com- 
munities as a means of stabilizing competitive wage rates 
and working conditions within such trade or industry. In 
the present case, for instance, Petitioner Local Union 639 
must of necessity seek to organize the employees of the 
Curtis Company and achieve a collective bargaining rela- 
tionship with it in order to protect the wages and working 
conditions of other members of the Union working in other 
storage and furniture stores in the Washington, D. C., area. 


This principle has long been recognized by our courts. In 
American Steel Foundries v. Tri-Cities Central Trades 
Council, et al., 257 U.S. 184, at 209, then Chief Justice Taft 
stated that to render collective bargaining effective: 


“employees must make their combination extend be- 
yond one shop. It is helpful to have as many as may 
be in the same trade in the community united, because 
in the competition between employees, they are bound 
to be affected by the standard of wages of their trade 
in the neighborhood. Therefore, they may use all law- 
ful propaganda to enlarge their membership and espe- 
cially among those whose labor at lower wages will 
injure their whole guild. It is impossible to hold such 
persuasion and propaganda without more, to be with- 
out excuse and malicious . . .” 


In Apex Hosiery Co. v. Leader, 310 U.S. 469, Justice 
Stone restated the proposition as follows (at p. 503) : 


“Fyrthermore, successful union activity, as for exam- 
ple consummation of a wage agreement with employers, 
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may have some influence on price competition by elimi- 
nating that part of such competition which is based on 
differences in labor standards. Since, in order to 
render a labor combination effective it must eliminate 
the competition from non-union made goods, an elimi- 
nation of price competition based on differences in 
labor standards is the objective of any national labor 
organization.” 


More lately, in American Federation of Labor v. Swing, 
312 U.S. 321, at 326, the Court stated: 


“A state cannot exclude working men from peacefully 
exercising the right of free communication by drawing 
the circle of economic competition between employers 
and workers so small as to contain only an employer 
and those directly employed by him. The inter-depend- 
ence of economic interest of all engaged in the same 
industry has become a commonplace.” 


A classic expression of the principle is contained in 
the often-quoted decision of Judge Andrews in Exchange 
Bakery v. Rifkin, 245 N.Y. 260, at 263; 157 N.E. 130, at 132: 


“The purpose of a labor union to improve the condi- 
tions under which its members do their work . . . may 
justify what would otherwise be a wrong. So would an 
effort to increase its members and to unionize an en- 
tire trade or business . . . Economic organizations to- 
day is based on the single shop. Unions believe that 
wages may be increased, collective bargaining main- 
tained only if union conditions prevail, not in some 
single factory but generally. That they may prevail it 
may call a strike and picket the premises of an em- 
ployer with the intent of inducing him to employ only 
union labor . . . Resulting injury is incidental and 
must be endured.” 
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The Union in the present case was influenced to picket 
Curtis for considerations in addition to a desire to extend 
organization throughout the storage and furniture industry. 
Here it had already achieved recognition and bargaining 
rights, following which it had engaged in a strike, with re- 
sultant picketing. The bargaining negotiations having 
broken down over the issue of union security, the Union had 
the choice either of capitulating or of bringing into play 
its traditional economic weapon. In the course of the 
strike and because of it, the Union lost its former ma- 
jority, and when the Employer took advantage of a much 
criticized provision of Taft-Hartley to force the Union 
‘nto an election in which the strikers could not vote, the 
Union lost its bargaining rights completely. If ever there 
existed moral or economic justification in a labor dispute 
for picketing to protest this course of events and to regain 
the position which the Union once held, that justification 
exists in this case; until the majority decision herein it had 
never been generally suggested that the picketing under the 
circumstances of this case was even subject to criticism, let 
alone a violation of Federal law. 


From the foregoing, it would appear that the loyal union 
members and the petitioning Union in this case, equally 
with the Employer and its strike replacements, can produce 
arguments on the moral, economic and policy level which 
have considerable appeal and which Congress may well 
have had in mind when it considered the subject of “recog- 
nition” or “organizational” picketing. 


iil 
The National Labor Policy and the Taft-Hartley Act on 
its Face Indicate That Congress Did Not Intend to 
Proscribe Picketing for Recognition by a Minority 
Union. 


A. That national labor policy as set forth in the Norris- 
LaGuardia, Wagner and Taft-Hartley Acts favors peaceful 
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minority picketing and the principle that bargaining must 
extend throughout a trade or industry. 


Granting that there are policy, economic and moral argu- 
ments available to both parties to the present controversy, 
the question is not which of these sets of arguments have 
greater weight but, rather, what has Congress decreed? 
Here, as always when that question is raised, it is necessary 
to first examine the language of the Act and of other enact- 
ments in part materia under which Congress has under- 
taken to establish a national labor policy. Cf. United States 
v. Hutcheson, 312 U.S. 219. 


To begin with, it is extremely significant that Congress, 
both in the Norris-LaGuardia Act (47 Stat. 70) and in Taft- 
Hartley (as well as, of course, in the Wagner Act as the 
predecessor to Taft-Hartley), recognized the principle ex- 
pressed in the above quoted citations from the Tri-Cities, 
Apex and Swing cases. It was abuse of the use of the in. 
junction to bar recognition or organizational picketing, at 
least in part, which prompted Congress to give attention 
to that right and free it from the injunctive process in the 
Federal courts. See Frankfurter and Greene, The Labor 
Injunction, and Report on the Labor Injunction to the 
Senate Labor Committee, dated February 8, 1951, 27 LRRM 
37. The Norris-LaGuardia Act (Sec. 104) provides that no 
court shall issue an injunction prohibiting any person or 
union from “Giving publicity to the existence of, or the 
facts involved in, any labor dispute, whether by advertis- 
ing, speaking, patrolling, or by any other method not in- 
volving fraud or violence”. That Act (See. 113 (e)) further 
goes on to define the phrase “labor dispute” as including 
“any controversy concerning terms or conditions of em- 
ployment, or concerning the association or representation 
of persons in negotiating, fixing, maintaining, changing, or 
seeking to arrange terms or conditions of employment, re- 
gardless of whether or not the disputants stand in the 
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proximate relation of employer and employee.” (Emphasis 
supplied.) 


By giving particular protection to the right of union 
members to picket or patrol in a dispute over represen- 
tation, and this regardless of whether any of the union 
members were employed by the employer or whether an 
employer-employee relationship existed, Congress clearly 
sought, as part of a national labor policy, to protect the 
type of picketing involved in the present case. Obviously, 
an injunction could not be obtained in the Federal courts 
under the provisions of the Norris-LaGuardia Act to en- 
join the picketing in the present case. See Fur Workers 
Union, Local 72, v. Fur Workers Union, Local 1939, 105 F. 
2d 1, 70 App. Div. 122, aff’d in 308 U.S. 522. In view of this 
Congressionally-expressed policy of protecting the type of 
picketing here engaged in, it would seem that Congress 
would have used very clear language in the subsequently 
adopted Taft-Hartley Act if it intended to reverse this 
policy. Federal enactments in the field of labor relations, 
‘t must be remembered, must be read as a comprehensive 
whole where we have before us legislation which “is prac- 
tically and historically one of a series of enactments touch- 
ing one of the most sensitive national problems”. United 
States v. Hutcheson, 312 U.S. at 235. 


That Congress did not intend to repeal the national policy 
of protecting recognition or organizational picketing by 
majority or minority unions when it enacted Taft-Hartley 
is seen in many ways. First, Taft-Hartley itself recognizes 
the extension-of-organization principle set forth in the Tri- 
Cities and related cases and in the Norris-LaGuardia Act, 
when in the Declaration of Policy contained in that Act 
(See. 1) it is pointed out that the inequality of bargaining 
power of unorganized employees burdens commerce “by 
depressing wage rates and the purchasing power of wage 
earners in industry and by preventing the stabilization of 
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competitive wage rates and working conditions within and 
between industries”. (Emphasis supplied.) 


Secondly, the Taft-Hartley Act (Sec. 2 (9)) adopts the 
same broad definition of “labor dispute” that is contained 
in the Norris-LaGuardia Act, again reaffirming that such 
a dispute can exist in a dispute over representation where 
there is no proximate employer-employee relationship. 
Finally, the Taft-Hartley Act, in Section 7, adopts the same 
broad description and protection of the rights of self- 
organization and collective bargaining and engaging in 
concerted activities for purposes of mutual aid and protec- 
tion as is contained in the Declaration of Policy of the 
Norris-LaGuardia (Sec. 102) and as was contained in Sec- 
tion 7 of the Wagner Act. 


After the Senate-House conference on the Taft-Hartley 
bill, Senator Taft stated on the floor of the Senate: 


“The conferees rejected the broad prohibition of all 
kinds of strikes. They rejected the repeal of the Nor- 
ris-LaGuardia Act. The provisions regarding injunc- 
tions are exactly those which were in the Senate bill, 
and were approved by the Senate. The only strikes 
which are declared to be illegal are secondary boycotts 
and jurisdictional strikes.” (93 Cong. Ree. 6603.) 


It would appear that these Taft-Hartley reaffirmations 
of a national labor policy which seeks to protect the 
right of working men to engage in concerted activities 
for their mutual aid and protection, with particular ref- 
erence to the need for eliminating conditions which prevent 
the stabilization of competitive wage rates and working 
conditions within industries, are in no way consistent with 
the prohibitions on recognition picketing that the majority 
of the Board has now read into the Act. Certainly, the 
national labor policy, as it existed under N orris-LaGuardia, 
and in Wagner, and as it has found expression in the above- 
quoted portions of Taft-Hartley, would indicate that Con- 
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gress could have had no such intention as that now ascribed 

to it by the Board. 

B. Congress, in enacting Section 13 of the Act, gave special 
and explicit protection to the traditional rights of striking 
and picketing. 

1. Under Section 13 picketing cannot be proscribed 
under the Act unless some provision thereof spe- 
cifically so requires. 


But the Congress did not stop with these declarations 
in Section 1 and Section 7. Aware of the vagaries of the 
administrative mind, it made certain that the Act’s many 
broad provisions would not be utilized, by a process of 
interpretation, for the purpose of outlawing striking or 
picketing activities which prior to Taft-Hartley had not 
been federally condemned. It did so by the enactment of 
Section 13 of the Act. Section 13 reads as follows: 

“Sec. 13. Nothing in this Act, except as specifically pro- 
vided for herein, shall be construed so as either to 
interfere with or impede or diminish in any way the 
right to strike, or to affect the limitations or qualifica- 
tions on that right.” (Emphasis supplied.) 

The Supreme Court had occasion to consider the meaning 
and effect of this provision in the case of N.L.R.B. v. Inter- 
national Rice Milling Co., 341 U.S. 665. It there stated 
(p. 672): 

“That Congress did not seek, by § 8 (b) (4), to inter- 

fere with the ordinary strike has been idicated recently 

by this Court. This is emphasized in § 13 as follows: 
“ ‘Nothing in this Act, except as specifically provided 
for herein, shall be construed so as either to inter- 
fere with or impede or diminish in any way the right 
to strike, or to affect the limitations or qualifications 
on that right.’” (61 Stat. 151, 29 U.S.C. (Supp. ITZ) 
§ 163.) 

“By 13, Congress has made it clear that § 8 (b) (4), 

and all other parts of the Act which otherwise might 
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be read so as to interfere with, impede or diminish the 
union’s traditional right to strike, may be so read only 
if such interference, impediment or diminution is ‘spe- 
cifically provided for’ in the Act. No such specific pro- 
vision in § 8 (b) (4) reaches the incident here. The 
material legislative history supports this view.” 
(Emphasis supplied.) 


2. Picketing is equated with striking under Section 13 
and ts given the same protections. 


Although the reference in Rice Milling, supra, is to “the 
ordinary strike” and Section 13 speaks only of “the right to 
strike”, the Supreme Court obviously equated ordinary 
picketing with the ordinary strike, because, in Rice Milling, 
none of the employees of the employer against whom 
the picketing was directed engaged in the strike or in the 
picketing and, indeed, none were members of or sympa- 
thetic to the union. The “strike” actually was picketing for 
recognition and consisted solely of picketing by members of 
the union who were not employees of the struck employer. 
Thus, the statement of the Board majority in the present 
case that Section 13 has no relation to picketing or so-called 
“stranger picketing” is obviously in error. Furthermore, 
Sections 2 (3) and 2 (9) of the Act makes it clear that any 
employee, not merely those employed by a particular em- 
ployer, has the right to picket under the general protection 
of the right given to employees under Section 7 of the Act. 
As we have seen, and as pointed out by Member Murdock in 
his dissent, all employees who are union members, regard- 
less of their particular employment, have a personal stake 
in organizing other employees as a means of protecting 
their own wages and working conditions. The Board has 
consistently so held. Briggs Manufacturing Co., 75 NLRB 
969. See also N.L.R.B. v. Associated Musicians, 226 F. 2d 
900. 

Furthermore, this Court, in Campbell Coal (Sales Driv- 
ers, Helpers & Building Construction Drivers Local Union 
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859, etc. v. N.L.B.B., 97 U.S. App. D.C. 173, 229 F. 2d 514, 
cert. den. 351 U.S. 972) has directly equated striking with 
picketing and has given picketing the same protection under 
Section 13 that striking has under that section. In that case 
the Board had attempted to proscribe peaceful picketing 
which had been carried on at a construction site where other 
erafts were also employed. The Board attempted to justify 
its proscription on the ground that the picketing could have 
been carried on at another place of the picketed employer’s 
business. In reversing the Board, this Court stated as fol- 
lows concerning the application of Section 13: 


“To read it [a rigid rule of no common situs picketing 
where another situs is available] into the statute by 
implication would unduly invade the application of 
Section 13 which preserves the right to strike ‘except 
as specifically provided’ in other provisions of the 


Act. It is not specifically provided that picketing at a 
common site, with an incidental effect upon employees 
of a neutral employer, is unlawful in every case where 
picketing could also be conducted against the primary 
employer at another of its places of business.” 


Since picketing is the principal and often the sole means 
of publicizing a strike, it would obviously be a direct and, 
indeed, a fatal impairment of the right to strike to permit 
a, prohibition of the former in a situation where the latter 
would be legal, and for this further reason it would be non- 
sense to read Section 13 as encompassing only an actual 
strike and as not encompassing picketing which is its major 
concomitant. In any event, minority strike action can have 


1 Ag stated by the Board in Schultz Refrigerated Service, Inc., 
87 NLRB 502: 
‘Little indeed would be left to the right to strike ... if 
picketing employees were denied the concomitant right of 
peacefully picketing the immediate business of the em- 
ployer.” 
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an even greater impact upon non-striking employees than 
picketing, as, for instance, when there is a strike by a few 
key employees upon whose work the flow of production 
depends, so that if it indeed were the purpose of Section 
8 (b) (1) (A) to prevent such type of pressure, it would 
have to be prevented when brought about by strike action 
as well as when brought about by picketing. 


3. Minority picketing for recognition is not specifically 
proscribed in Section 8 (b) (1) or elsewhere in the 
Act; on the contrary, other of the Act’s provisions 
indicate such picketing to be protected. 


Returning now to the question of just what Congress has 
done in respect to recognition picketing, the answer, to 
paraphrase the language of this Court in Campbell, is that 
“It is not specifically provided that picketing for organiza- 
tional purposes or for recognition, following the losing of 
a Board-conducted election, or by a minority union, is un- 
lawful.” Indeed, when it has taken some 30 pages of tor- 
tuous argument by the Board majority in this case to 
demonstrate that picketing in the circumstances of this case 
is unlawful, it can hardly be asserted that the present 
picketing has been specifically outlawed. The term “specific” 
is defined in Webster’s New International Dictionary as 
meaning “precisely formulated or restricted; specifying ; 
definite or making definite; explicit; of an exact or par- 
ticular nature”’. 


Actually, the only portion of the Act which attempts to 
deal directly with striking as such or with picketing as 
such, and which uses language which makes it clear that the 
particular acts of striking or picketing are unlawful, is 
Section 8 (b) (4) of the Act, and it is this section which 
up to now the Board has previously relied on to enjoin 
certain types of striking and picketing. And it is very sig- 





30 


nificant that that section deals specifically with the subject 
of recognition picketing. Under subsection (C) thereof, 
Congress has made it unlawful for a union to strike or 
picket for the purpose of forcing or requiring an employer 
to recognize it, if, but only if, another union has been certt- 
fied. Surely, if Congress had intended to outlaw all recog- 
nition picketing, it would have been unnecessary to enact 
subsection (C), and conversely, in enacting subsection (C), 
Congress must have intended to prosecribe recognition 
striking or picketing only to the limited extent specifically 
set forth in that subsection. This is so under the principle 
of expressio unius est exclusto alterius. 


Since the Board’s decision in the instant case, Member 
Murdock has been replaced by Member Fanning on the 
Board, and he has undertaken to consider de novo the issue 
of whether picketing by a minority union for recognition 


violates Section 8 (b) (1) (A) of the Act. He found him- 
self in total disagreement with the majority, and one of the 
principal bases for his non-concurrence was this very rea- 
soning, namely, that the Board’s decision would amount to 
an amendment to Section 8 (b) (4) (C). As stated by Mem- 
ber Fanning in Andrew Brown Company, 120 NLRB No. 89: 


“As a practical matter, I think the Curtis doctrine 
amounts to an amendment of Section 8 (b) (4) (C). In- 
deed, that Section of the Act has no place in this 
Statute if Section 8 (b) (1) (A) can be interpreted 
broadly to forbid picketing by a minority labor organi- 
zation for recognition. For the type of picketing pro- 
hibited by Congress in Section 8 (b) (4) (C) neces- 
sarily is in the category now forbidden under Section 
S (b) (1) (A). Thus, through administrative interpre- 
tation of one provision, the specific language of another 
statutory provision in this Act has been reduced to a 
useless gesture. I cannot agree with the concurring 
opinion that the decision of the Supreme Court in 
United States v. Hutcheson, et al., supra, is authority 
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for such an interpretation. It seems unreasonable to 
me to conclude, as the concurring opinion does, that 
Congress must have intended a broad prohibition under 
Section 8 (b) (4) (C) because it specifically provided 
for something less. Assuming, however, the validity of 
such logic, it seems equally unreasonable to me to con- 
clude further, as the concurring opinion does, that 
Congress intended that this policy be enforced by the 
Board not under Section 8 (b) (4) (C), but under Sec- 
tion 8 (b) (1) (A), a provision entirely unrelated to 
the issue of picketing for prohibitive objective. Two 
members of the majority take the position in footnote 
) that their interpretation of 8 (b) (1) (A) does not 
make 8 (b) (4) (C) entirely useless because the latter 
section may be utilized to prevent majority unions 
from picketing for recognition in the face of Board 
certification. This suggested residue of utility left to 
8 (b) (4) (C) is, in my opinion, of little significance. 
The reach of the Statute is to protect and encourage 
collective bargaining by majority unions, preferably 
through Board certification. Certification carries with 
it a presumption of majority, at least for a reasonable 
time. Carrying the majority’s logic to the ultimate, 
they would forbid under 8 (b) (4) (C) majority union 
picketing for recognition where a minority union is 
certified or, in reverse orbit, forbid a certified minority 
union to picket for recognition under 8 (b) (1) (A).” 


In view of the fact that Congress saw fit to make specific 
prohibitions in the area of primary picketing for recogni- 
tion in only the single and carefully-spelled-out instance of 
where such picketing is conducted in the face of an existing 
Board certification, it would appear that if had Congress 
desired to outlaw recognition picketing by a minority union 
where there is no existing certification, it would have done 
So in express words. It would also appear that in refrain- 
ing from so doing, Congress, consistent with the national 
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labor policy as discussed earlier in this brief, affirmatively 
intended such minority recognition picketing to be a pro- 
tected activity. The Supreme Court of the United States in 
Garner v. Teamsters Union, 346 U.S. 485, at 499, so recog- 
nized when it stated: 


“For the policy of the national Labor Management 
Relations Act is not to condemn all picketing but only 
that ascertained by its prescribed processes to fall 
within its prohibitions. Otherwise, it is implicit in the 
Act that the public interest is served by freedom of 
labor to use the weapon of picketing.” 


It is respectfully submitted that the action of Congress 
in dealing with recognition picketing only to the limited 
extent set forth in Section 8 (b) (4) (C), and in refraining 
from legislating explicitly on the issue of recognition picket- 
ing by a minority union, when considered in the light of 
the language of Section 13 of the Act which expressly pre- 
serves the right against any but very explicit words of pro- 
hibition and when considered in the light of the national 
labor policy, must be taken as conclusive proof that Con- 
gress did not intend by the loose and general language of 
Section 8 (b) (1) (A) to proscribe such picketing when 
peacefully conducted. 


4. The free speech aspects of picketing and the pro- 
tections thereof given under Section 8 (c) of the 
Act require that picketing not be proscribed by in- 
terpretation but only if expressly commanded by 
clear language in the Act. 


Indeed, even if Section 13 had not been written into the 
Act, it nevertheless would have to appear quite clearly in 
the language of the Act that Congress actually intended 
to proscribe this traditional union activity before the Board 
could undertake to cut it down. This is so because, what- 
ever the hybrid nature of picketing as embodying ele- 
ments both of free speech and of inducement to action (In- 
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ternational Brotherhood of Teamsters, etc. v. Hanke, et al., 
339 U.S. 470; Bakery Drivers Local v. Wohl, 315 U.S. 769), 
picketing nevertheless continues to be the workingman’s 
principal means of communication. (Drivers Union v. 
Meadowmoor Co., 213 U.S. 287, at 293; Thornhill v. Ala- 
bama, 310 U.S. 88, at 95.) As stated in Carlson v. Cali- 
fornia, 310 U.S. 106, at 112: 


“The carrying of signs and banners, no less than the 
raising of a flag, is a natural and appropriate means 
of conveying information on matters of public con- 
cern... [publicizing] the facts of a labor dispute in a 
peaceful way through appropriate means, whether by 
pamphlet, by word of mouth, or by banner, must now 
be regarded as within that liberty of communication 
which is secured to every person by the Fourteenth 
Amendment against abridgement by a state.” 


Thus, to the extent that peaceful picketing is an aspect 
of free speech, it is in a preferred position and must be 
presumptively favored as against assertions in doubtful 
cases that it has been proscribed. Restraint of picketing is 
the “exception rather than the rule” (Burstyn v. Wilson, 
343 U. S. 495, at 503); it is to be “guarded with a jealous 
eye” (A.F.L. v. Swing, 312 U.S. 321; and in “borderline 
instances” the doubt is to be resolved in favor of freedom of 
speech (Pennekamp v. Florida, 328 U.S. 331, 347). 


Congress has given special recognition to the free speech 
protections of the Constitution in Taft-Hartley itself, In 
Section 8 (c) of the Act it is stated: 


“The expressing of any views, argument, or opin- 
ion, or the dissemination thereof, whether in written, 
printed, graphic, or visual form, shall not constitute 
or be evidence of an unfair labor practice under any 
of the provisions of this Act, if such expression con- 
tains no threat of reprisal or force or promise of 
benefit.” 
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Section 8 (c) is a further admonition against a too easy 
invasion of picketing rights such as has here been indulged 
in by the majority of the Board through their use of the 
general language of Section 8 (b) (1) (A) to effect that 
result. Indeed, since the right of peaceful picketing in 
connection with a primary labor dispute is given particular 
protection under two sections of the Act itself (Sec. 13 and 
See. 8 (c)) as well as under the First Amendment to the 
Constitution, it would appear that it is the duty of the 
Board to take particular pains to see to it that the right is 
not transgressed unless transgression is patently required, 
and that, contrary to what it has done in the present case, 
the Board should seek to protect rather than strain to pro- 
seribe that right. 


The Board majority relies upon the broad and literal 
language of Section 8 (b) (1) (A) to accomplish its destruc- 


tion of heretofore protected rights. It may well be argued 
that that literal language could operate to proscribe the 
picketing involved in this case as well as many other types 
of picketing. But it is equally easy to argue that the pro- 
visions of Section 8 (b) (4), read literally, can operate to 
outlaw all strikes and picketing. (Pure Oi Co., 84 NLRB 
315; Ryan Construction Co., 85 NLRB 317; N.L.RB.B. v. 
Service Trade Chauffeurs, etc., 191 F. 2d 65.) However, 
Section 8 (b) (1) (A), as well as Section 8 (b) (4), must be 
read in light of the Act as a whole and in the light of the 
historical context in which the Act was passed and in the 
light of the general policies of the statute. (Vermilya- 
Brown Co., Inc., et al. v. Connell, et al., 335 US. 377 
(1948); International Rice Milling, supra; U.S. v. C.1.T. 
Credit Corp., 344 U.S. 218.) The Board itself has pointed 
up the danger of a literal application of any particu- 
lar section of the Act when, in the Schultz Refrigerated 
Service case, supra, it upset the Trial Examiner’s con- 
clusion that Section 8 (b) (4) of the Act operated to outlaw 
primary picketing because the Examiner had relied “upon 
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the literal language of that section without regard to the 
legislative history or the paramount right of a labor organi- 
zation to engage in a primary strike for lawful purposes.” 


Any literal interpretation, predicated on the use of broad 
language, must bow to the explicit and to clear indications 
of Congressional intent as found in Sections 13, 8 (c) and 
8 (b) (4) (C) and the national labor policy, as expressed 
by Congress in the Clayton, Norris-LaGuardia, Wagner and 
Taft-Hartley Acts. 


IV 


The Legislative History of the Act Demonstrates Con- 
clusively That Congress Did Not Intend to Proscribe 
Peaceful Picketing for Recognition by Minority Un- 
ions or to Give Section 8 (b) (1) (A) the Broad 
Reach Ascribed to it by the Present Board Majority. 


The foregoing examination of the bare language of the 
Act as it relates to picketing would seem to be sufficient to 
demonstrate conclusively that Congress has not undertaken 
to proscribe the right of minority unions engaged in a 
primary labor dispute to peacefully picket for organization 
and recognition, and to demonstrate that the Congress 
could not have intended that Section 8 (b) (1) (A) operates 
to proscribe such picketing. If there is room for resort to 
legislative, history,? an examination of that history will 
afford final proof that Congress at no time intended to out- 
law recognition or organizational picketing, but, on the con- 
trary, meant to preserve the right, and that Congress did 
not intend the language of Section 8 (b) (1) (A), and in 


*It would appear that even though the language itself might 
seem unambiguous, ‘‘there is wisely no rule of law forbidding resort 
to explanatory legislative history no matter how ‘clear the words 
may appear on superficial examination’ ’’. Harrison v. N orthern 
Trust Co., 317 U.S. 476, 479. 
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particular the terms “restrain or coerce” as used therein, 
to have the broad reach given it by the present Broad 
majority; but rather that Section 8 (b) (1) (A) was in- 
tended to deal only with conduct of unions, whether carried 
on in connection with picketing or with other types of ac- 
tivities, which is violent in nature and is designed directly 
to coerce non-striking employees in the intimidatory sense 
through fear of direct physical or economic retaliation. 
That section, insofar as it had relation to picketing at all, 
was concerned with the manner or method of picketing and 
not the objects thereof which were dealt with in Section 
8 (b) (4), and it was intended to prosceribe actual duress, 
not indirect pressure. 


There have been a number of studies of the legislative 
history of Section 8 (b) (1) (A) undertaken both in the 
present case and in earlier Board decisions where the pres- 
ent issue was resolved by the then Board in a manner con- 
trary to the present majority. For a full study of this legis- 
lative history, we refer this Court to the study made by 
Member Murdock in his dissent and by the Trial Examiner 
in his Intermediate Report in the present case, and the 
study made by the full Board in Natzonal Maritime Union, 
78 NLRB 971, and in Perry Norvell Co., 80 NLRB 225. In 
addition, we have attached hereto, as Appendix “A”, and 
refer particularly to the Court’s attention, the very ex- 
cellent study of the legislative history made by counsel for 
the AFL-CIO in a brief amicus curiae presented to the 
Board in the present case. In that brief the history of Sec- 
tion 8 (b) (1) (A) is reviewed chronologically and in a man- 
ner which indicates what weight may be ascribed to the vari- 
ous remarks of the various Senators speaking on the 
subject. 


In view of the studies above referred to, to which nothing 
ean be added, it will serve no purpose to set forth a further 
lengthy analysis of legislative history here. However, it 
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might be helpful to point out certain salient features of that 
history for the purpose of refuting the legislative history 
relied upon by the Board majority in the present case. 

Section 8 (b) (1) (A), as it presently appears in the Act, 
did not appear in the original House version or in the 
Senate bill as reported out by the Senate Committee. 
Rather, it was introduced on the floor of the Senate as an 
amendment to the Committee bill and had its genesis in 
certain “Supplemental Views” annexed to the Committee 
Majority Report and signed by Senators Taft, Ball, Don- 
nell, Jenner and Smith (L.H., p. 456).* The original amend- 
ment thus introduced by Senator Ball used the words “in- 
terfere with” in addition to the word “coerce”. 


The full text of what is stated in those Views respecting 
this particular proposed amendment would seem of special 
significance. They read as follows: 


“* * * it is our intention either to offer or support on 
the Senate floor four amendments to S. 1126, as 
follows: 


“1. Coercion by Unions 


“An amendment to make it an unfair labor practice 
for employees or unions ‘to interfere with, or coerce, 
employees in the exercise of the rights guaranteed in 
section 7’ of the National Labor Relations Act. It is 
now an unfair labor practice for employers to so inter- 
fere with, restrain, or coerce. Since this bill establishes 
the principle of unfair labor practices on the part of 
unions, we can see no reason whatever why they should 
not be subject to the same rules as the employers. The 


* The initials ‘‘L.H.’’ refer to the ‘‘Legislative History of the 
Labor-Management Relations Act, 1947, published in two volumes 
by the National Labor Relations Board and printed by the Gov- 
ernment Printing Office. 
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committee heard many instances of union coercion of 
employees such as that brought about by threats of 
reprisal against employees and their families in the 
course of organizing campaigns; also direct interfer- 
ence by mass picketing and other violence. Some of 
these acts are illegal under State law, but we see no 
reason why they should not also constitute unfair labor 
practices to be investigated by the National Labor Re- 
lations Board, and at least deprive the violators of any 
protection furnished by the Wagner Act. We believe 
that the freedom of the individual workman should be 
protected from duress by the union as well as from 
duress by the employer. 


“Text of this amendment follows: 


“On page 14, line 6, after the word ‘coerce’, insert the 


following: ‘(A) employees in the exercise of the rights 
guaranteed in section 7; or (B)’.” 


Senator Ives argued against the amendment and, in par- 
ticular, took exception to the words “interfere with” (L.H., 
pp. 1021-1023). It was at this point that Senator Taft 
arose in defense of the amendment, and it is portions of his 
remarks made at that time which are relied upon so heavily 
by the present Board majority in their attempt to find 
historical support for their position that Congress intended 
to proscribe minority picketing for recognition. However, 
it should be noted that Senator Taft did not at that time 
undertake to specify what particular types of union con- 
duct the amendment would or would not prohibit. Instead, 
he simply enumerated various examples of what he re- 
garded generally as union wrongdoing, and a reading of 
this portion of the legislative record indicates that Senator 
Taft was debating rather than expositing, and that he was 
trying to arouse general sentiment for the amendment 
rather than to accurately define the precise scope of the 
amendment. 
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Later; on, after the words “interfere with” had been 
dropped at the insistence of Senator Ives, both Senator 
Taft and Senator Ball, as the sponsors of the amendment, 
did undertake to express their understanding of the scope 
and coverage of Section 8 (b) (1) (A) as it presently 
stands. It is submitted that these remarks which were not 
quoted by the Board majority are to be accorded sig- 
nificance. Senator Ball stated as follows (L.H., p. 1202): 


“What we are talking about is threats of violence or of 
reprisal and that sort of thing in an organization cam- 
paign, or perhaps in an organizational strike, such as 
the Senator from Oregon was referring to. A mass 
picket line certainly would be coercion and restraint 
in this picture.” 


There then took place the following colloquy between 


Senators Saltonstall and Taft (L.H., pp. 1205-1206) : 


“MR. SALTONSTALL. * * * I would appreciate 
very much, in order to make the matter clear in my own 
mind, if the Senator from Ohio would give an example 
of a/restraint he would consider an unfair labor prac- 
tice, an action which would not be a restraint, an action 
which would be coercion, and an action which would 
not be coercion, within the meaning of the words of 
the bill and the amendment. 


“MR. TAFT. Answering the Senator from Massa- 
chusetts, I would say, in the first place, that I under- 
stand the present section against employers has been 
used by the Board to prevent employers from making 
threats to employees to prevent them or dissuade them 
from joining a labor union. They may be threats to 
reduce his wages, they may be threats to visit some 
kind of punishment on him within the plant if he under- 
takes to join a union. Those are the usual types of 
coercion which have been held to be a violation of the 
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section on the part of the employers. In the case of 
employers, there have also been some cases of threats 
of violence, ***. 


“In the case of unions, in the first place, there might 
be a threat that if a man did not join, the union would 
raise the initiation fee to $300, and he would have to 
pay $300 to get in; or there might be a threat that if 
he did not join, the union would get a closed-shop 
agreement and keep him from working at all. Then, 
there might be a threat of beating up his family or him- 
self if he did not join and sign a card. I think when we 
get to the case of unions, there might be the actually 
violent act of forcibly, by mass picketing, preventing a 
man from working. 





“Let us take the case of mass picketing, which abso- 
lutely prevents all the office force from going into the 
office of a plant. That would be restraint and coercion 
against those employees, and interference with their 
right to work * **. 





“The effect of the pending amendment is that the 
Board may call the union before them, exactly as it has 
called the employer, and say, ‘Here are the rules of the 
game. You must cease and desist from coercing and 
restraining the employees who want to work from go- 
ing to work and earning the money which they are 
entitled to earn.’ The Board may say, ‘You can per- 
suade them; you ean put up signs; you can conduct any 
form of propaganda you want to in order to persuade 
them, but you cannot, by threat of force or threat of 
economic reprisal, prevent them from exercising their 
right to work.’ As I see it, that is the effect of the 
amendment.” 





Subsequently, answering Senator Morse, Senator Taft 
declared (L.H., p. 1207) : 
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“The Senator says it will slow up organizational 
drives. It will slow up organizational drives only if they 
are accompanied by threats and coercion. The cease- 
and-desist order will be directed against the use of 
threats and coercion. It will not be directed against 
the use of propaganda or the use of persuasion, or 
against the use of any of the other peaceful methods 
of organizing employees. * * * Jt would not prevent 
anyone using the strike in a legitimate way, conducting 
peaceful picketing, or employing persuasion.” 


“The Senator suggests that after a hearing the Board 
may find that threats and coercion have been used, and 
may issue a cease-and-desist order against the further 
use of threats and coercion. Then in what way does 
that prevent the union from going right ahead with its 
strike and with its organizational activities?” (Em- 
phasis supplied.) 


In view of the foregoing history, the Report of the so- 
ealled “Watchdog Committee” (Joint Committee On Labor- 
Management Relations of 1948, established under Title IV 
of the Taft-Hartley Act “to study labor relations and the 
operation of Federal laws relating thereto”), belittled by 
the Board majority in the present case as not being legisla- 
tive history at all but some sort of an ex post facto discus- 
sion, is of particular significance. That Committee expressly 
stated in its Report that “a strike by a minority group of 
employees for recognition is not an unfair labor practice 
under the present Act”. It further stated quite flatly that 
the “right to strike for recognition is only foreclosed when 
another labor organization has been certified as the bar- 
gaining representative. ... A labor organization may lose 
in an election in which it was the only union on the ballot 
and the next day call a legal strike to force the employer to 
recognize it as the bargaining agent for those employees 
who have just rejected it.” 
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What is significant in this statement is that Senator Ball 
who sponsored the 8 (b) (1) (A) amendment on the floor 
of the Senate was the Chairman of the Committee, and 
Senator Taft who carried the main burden of explaining 
its provisions on the floor of the Senate was also a member, 
and both of these leading proponents of Section 8 (b) (1) 
(A) joined in the writing of this Report—a report which, 
incidentally, the Supreme Court of the United States did 
not hesitate to rely on in support of one of its interpreta- 
tions of the Act. See UMW v. Arkansas Oak Flooring, 351 
U. S. 62, at 75. In so reporting, the Senators in question 
had not only the benefit of a year-old recollection of their 
concept of the scope and coverage of Section 8 (b) (1) (A) 
at the time the amendment was introduced, but also the ben- 
efit of the various administrative interpretations of the sec- 
tion under which the Board had determined that Section 8 
(b) (1) (A) did not operate to prohibit recognition picket- 
ing carried on by a minority union, and in which interpreta- 
tion the Senators entirely concurred. Indeed, Senator Ball 
went to some trouble in this Report to discuss the argu- 
ments for and against minority recognition picketing and 
concluded that, from a standpoint of national labor policy, 
more could be said in favor of continuing to permit such 
picketing than could be said in favor of legislation which 
might be proposed to restrict it. 


It is submitted that the legislative history of the Act en- 
tirely supports the conclusion derived from the foregoing 
discussion of the actual language of the Act, namely, that 
Congress has not proscribed peaceful picketing for recog- 
nition even though carried on by a minority union, and cer- 
tainly did not frame Section 8 (b) (1) (A) to accomplish 
that particular purpose. 


Vv 


Prior to the Present Board Decision the Board in a Long 
Line of Cases has Consistently Held That Section 3 
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(b) (1) (A) Does Not Proscribe Minority Picketing 
for Recognition, and Only One Court has Considered 
the Precise Question. 


A. The Board Cases 


Only one court has as yet had occasion to pass upon 
the question of whether “recognition” picketing or the type 
of picketing involved in the present case constitutes a viola- 
tion of Section 8 (b) (1) (A) of the Act. The Board, how- 
ever, has very thoroughly considered the question in a 
whole line of cases and, until the instant decision, has re- 
peatedly and directly determined that “recognition” picket- 
ing or “organizational” picketing, even by a minority union, 
does not constitute a violation of Section 8 (b) (1) (A). 
The leading cases are: National Maritime Union, 78 NLRB 
971; Perry Norvel Co., 80 NLRB 225; and Painters District 
Council No. 6, 97 NLRB 654. 


The cases are discussed in the report of the Trial Ex- 
aminer and in Member Murdock’s dissent. It is sufficient 
here merely to point out that in these and other eases the 
Board ‘found specifically (1) that Section 8 (b) (1) (A) 
was designed to protect against direct acts of violence or 
intimidation or threats thereof carried on by unions as part 
of their striking or picketing activities, and was not de- 
signed to interdict any strike or picketing as such, and (2) 
that the section was concerned solely with the means under 
which striking and picketing is being conducted and not the 
object of such activities. In many of the e®ses the object 
of the strike or picketing was found by the Board to be 
illegal, and the strike or picketing a violation of other sec- 
tions of the Act, but the strike or the picketing was pro- 
hibited under those other sections and not under Section 
8 (b) (1) (A), and the Board pointedly refrained from 
also finding a violation of that Section. Additional cases 
holding to the same effect as National Maritime Union, 
supra, and Perry Norvell, supra, are as follows: Miami 
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Copper Co., 92 NLRB 322; United Construction Workers, 
94 NLRB 731; Medford Building Trades Council, 96 NLRB 
165; Tungsten Mining Corp., 106 NLRB 903; Ira A. Watson 
Co., 85 NLRB 33; Higbee Co., 97 NLRB 654. In Perry Nor- 
vell, Tungsten, Higbee, Watson and Miami Copper, the 
picketing was engaged in by unions representing less than 
a majority or none of the picketed employer’s employees; in 
the remaining cases above cited no distinction whatsoever, 
for purposes of determining whether an 8 (b) (1) (A) viola- 
tion existed, was made in respect to the majority or minor- 
ity status of the union involved, and, as above noted, the 
fact that the striking or picketing might have been an unfair 
practice under other sections of the Act likewise made no 
difference. In short, all of the foregoing cases hold in effect 
that a minority union which engages in a peaceful strike or 
picketing for purposes of recognition does not restrain or 
coerce employees in the statutory sense. 


In addition to the foregoing cases, it may be helpful to 
examine cases wherein a majority union sought an invalid 
union-security contract, which may be analogous to our 
case where a minority union sought an exclusive recogni- 
tion contract. In Kanawha Coal Operators’ Association, 
94 NLRB 1731, the Board held that pressure upon em- 
ployees, in order to be violative of Section 8 (b) (1) (A), 
must be direct. In Kogap Lumber Industries, 96 NLRB 
165, the Board held that peaceful picketing in an unsuccess- 
ful effort to compel an employer to adopt and apply a pro- 
posed contract containing an invalid union-security pro- 
vision was not violative of Section 8 (b) (1) (A) because 
the union’s conduct was directed toward the employer 
rather than toward the employees. 


The foregoing consistent line of administrative determi- 
nation is entitled to great weight. United States v. Bergh, 
352 U.S. 40. 
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B. The Court Cases 


Although the Board has had occasion to pass upon the 
issue in this case in many previous cases, only one court 
has as yet done so. Before discussing that case, other cases 
cited by the Board in its present decision can readily be 
disposed of. The majority of the Board cites Supreme 
Court decisions such as Teamsters v. Hanke, supra, and 
Bakery Drivers v. Wohl, supra, which hold that picketing 
has aspects of both communication and pressure, and we 
do not controvert that these cases are authority for that 
proposition. Nor do we quarrel with the line of decisions 
in the state courts, such as Pappas v. Stacy, 151 Me. 36, 
116 A. 2d 497, which the majority cite as evidence of valid 
policy determinations, on the state level, to proscribe mi- 
nority picketing for recognition. We also recognize that the 
Supreme Court in such cases as Teamsters Local v. Vogt, 
Inc., 354 U.S. 284, and Building Service Union v. Gazzam, 
339 U.S. 532, has upheld as constitutional similar policy 
determinations by a state. 


However, none of the above cited cases have any rele- 
vance to the legal issue in this case, which is whether Con- 
gress did, rather than whether Congress could, undertake 
to proscribe peaceful picketing for recognition by a mi- 
nority union. It is quite possible, and we do not here argue 
to the contrary, that under the authority of the above 
eases cited by the majority of the Board in its instant de- 
cision, Congress, if it so desired, could very possibly make 
minority picketing for recognition an unfair labor prac- 
tice. All we say here is that Congress has not done so in 
Taft-Hartley in its present form. 


The reference by the Board majority to certain dictum 
in Garner v. Teamsters Union, 346, U.S. 485, and in the 
Vogt case, supra, proves nothing. In Garner the Supreme 
Court, as well as the Pennsylvania court, were referring to 
the type of prohibition involved in Section 8 (b) (2), not in 





SL 


Section 8 (b) (1) (A); the Court’s references in f.n. 3 (p. 
487) and f.n. 5 (p. 489) of the Garner case make this en- 
tirely clear. In Vogt the Court referred only generally to 
Section 8 and did not single out Section 8 (b) (1) (A) or 
make any attempt to analyze that section in the light of 
the Act’s general purposes, or to determine that thereby 
Congress had in fact proscribed minority recognitional 
picketing. 


The one authority available to the Board majority is the 
ease of Capital Service, Inc., v. N.L.R.B., 204 F. 2d 848 
(C.A. 9, 1953). As stated by Member Murdock in his dis- 
sent, while the case may lend some support to the Board’s 
present interpretation of Section 8 (b) (1) (A), “this Board 
has never recognized the correctness of the decision. In- 
deed, when the decision was rendered, this Board petitioned 
for rehearing, urging in its petition ‘that the Court’s hold- 
ing is erroneous and has important consequences in the 
administration of the Act.’ ” 


VI 


The Implications of the Majority Holding are Such as 
to Outlaw All Peaceful Picketing and as to Indicate 
That Congress Could Not Have Intended the Term 
“Restraint or Coerce” in Section 8 (b) (1) (A) to 
Have the Broad Application Given it by the Present 
Board Majority. 


Let us consider the implications of the Board majority’s 
construction of Section 8 (b) (1) (A) in this case under the 
Board’s own reasoning. The Board undertook to demon- 
strate at great length that picketing—any picketing—nec- 
essarily involves an attempt to impose some sort of eco- 
nomic injury upon whatever employer is being picketed. 
This in turn, says the Board, necessarily tends to bring 
pressure upon the employees of the picketed employer be- 
eause they suffer when the employer who pays their wages 
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suffers. Hence, says the Board, the picketing by a minority 
union “eoerces” employees through use of this pressure and, 
therefore, is subject to prohibition under Section 8 (b) (1) 
(A) if it operates to deprive employees of any rights find- 
ing protection under Section 7 of the Act. 


But if all of the foregoing is true, how can the Board 
draw the line at minority picketing? Section 7 protects 
other rights of employees in addition to the right to be 
free from coercion in selecting a bargaining representative. 
Section '7 also states that employees shall have “the right 
to refrain” (emphasis supplied) from joining or assisting 
unions or from engaging in any activities for purposes of 
union advancement. Such right to refrain from engaging 
in any union activities would include the right to refuse to 
assist a union in obtaining recognition, or in obtaining cer- 
tain conditions of employment, or being represented by a 
union on grievances, and the right to do nothing which 
would serve any union purpose. Suppose a majority union 
picketed for a union shop, or suppose a majority union that 
had not achieved recognition and did not want to undergo 
the delays that are inherent in utilizing the Board’s election 
machinery for obtaining recognition engaged in picketing 
for that purpose—would not the same “pressures” come to 
play as against the minority of employees who might want 
to excercise their right to refrain from assisting the union 
to achieve any of its objectives? And would not this be par- 
ticularly true in the situation where a union, even though 
representing a majority, is not successful in persuading a 
substantial number of that majority to go on strike? The 
answer is that they would, so that on the majority’s theory 
there could be no picketing situation no matter for how 
traditional or justified a purpose which would not, under 
the majority’s rationale, involve some invasion of Section 7 
rights. 


The majority attempts to bolster its position by inferring 
an alleged illegal purpose in the picketing in this case, 
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namely, that the employer is being required to recognize 
and bargain with a union which represents only a majority 
of the employees involved. Earlier in this brief we have 
discussed the fallacy in this conclusion of illegality (see 
p. 21, supra), but even assuming that the purpose of the 
picketing in the present case was improper in that it acted 
adversely on an employer, Section 8 (b) (1) (A) does not, 
as does Section 8 (b) (2) or 8 (b) (4), purport to give pro- 
tection to employers, but refers only to rights of employees, 
and no employer rights are involved in Section 7. Accord- 
ingly, it is difficult to conceive how Section 8 (b) (1) (A), 
which deals solely with rights of employees, can be used as 
a vehicle for protecting an employer from being required 
to commit an unfair practice. 


Further, the object or purpose of any particular picket- 
ing activity does not change its nature or change its in- 
fluence or effect upon employees. The “pressure” that is 
exerted on employees, and which is relied upon by the ma- 
jority, is the pressure of the possibility of financial loss, and 
this possibility exists regardless of what the object or pur- 
pose of the picketing might be. And, as noted by Member 
Murdock in dissent: 


« * * * the effect of the picketing on the exercise of 
Section 7 rights by employees is present regardless of 
the object, for the pressure exerted tends to cause em- 
ployees to support the picketing and therefore inter- 
feres with their right to refrain from taking a stand 
with respect to such concerted activity.” 


We submit that the conclusion of Member Murdock— 
that the majority’s theory of coercion is so broad as to pro- 
seribe all picketing—is an inescapable one. While the 
majority, probably aware of the implications of its hold- 
ing, carefully attempts to circumscribe its holding to the 
facts of the present case, or to so-called “recognition” 
picketing by a minority union, nevertheless the logic and 
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reasoning which it has employed to find minority recogni- 
tional picketing a violation of Section 8 (b) (1) (A) is 
applicable to any picketing, no matter how peacefully con- 
ducted and no matter for what purpose. 


The foregoing implications of the Board’s attempt to 
utilize the “pressures” of picketing as a means of pro- 
scribing peaceful picketing as “coercion” under Section 
8 (b) (1) (A), when rights of employees protected under 
Section 7 are affected, in themselves cast considerable 
doubt on whether Congress intended or could have intended 
to include within the term “restrain or coerce” as used in 
Section 8 (b) (1) (A) these “pressures” which are inherent 
in all picketing and which, when considered with respect 
to their impact upon employees, are at best once removed 
and speculative. As we have seen above, it is impossible 
to insulate non-striking employees whose employer may be 
involved in a labor dispute from all effects, direct or in- 
direct, of picketing that may be carried on in respect to a 
perfectly legitimate, traditional labor dispute. And this 
presumably was well known to Congress when it was en- 
gaged in discussing amendments to the Wagner Act in 
1947. Time after time, Congressional leaders made it en- 
tirely clear that it was not their intent to interfere with 
peaceful striking and picketing as traditionally carried on 
in a primary dispute and as had found protection under 
the Wagner Act. Congress reaffirmed the principles of 
Section 7 of the Wagner Act and the Declaration of Policy 
contained in the Wagner Act, and then, as we have seen, 
took special pains to indicate its intention by enacting Sec- 
tion 13 for the particular purpose of safeguarding labor’s 
traditional right to strike and picket. Our discussion of the 
legislative history has indicated that Congress, in enacting 
Section 8 (b) (1) (A), had in mind only various types of 
direct interference with the rights of employees protected 
under Section 7, occasioned by direct acts of intimidation, 
duress or violence, pointed to the non-striking employees 
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themselves. Certainly, nothing set forth in any of the Con- 
gressional reports on Taft-Hartley or in any of the debates 
indicates any intent to proscribe picketing merely by rea- 
son of the indirect effect otherwise legitimate and peaceful 
picketing might have on non-striking employees or their 
employer. We repeat, the very implications of the Board’s 
holding in the present case constitutes proof in itself of the 
fact that Congress could not have intended that the term 
“restraint and coercion” in Section 8 (b) (1) (A) should 
have the broad application now given it by the Board 
majority. 


vil 


The Present Board Majority Has Done What Only Con- 
gress Can Do. 


It is difficult to escape the conclusion that the present 
Board majority is seeking to accomplish by interpretation 
a result which can only be achieved by amendment to the 
Act—that the Board, in the guise of administration—has 
actually undertaken legislation. The Joint Committee on 
Labor-Management Relations (the so-called Ball or ““Watch- 
dog” Committee set up under Title IV of the Act), in its 
Report to the Second Session of the 80th Congress (Report 
986, Part III), discusses in detail the subject of “Strikes 
for Recognition”. (Final Report, pp. 70-72.) The Commit- 
tee, as we have seen, expressly recognized that under the 
present Act minority strikes or picketing for recognition 
were not proscribed, and indeed could be earried on the 
day after a union had lost an election. The Committee then 
discussed the pros and cons of the necessity for legislation 
on the subject and concluded it was more consistent with 
the Federal labor policy to permit such minority activity 
even though there might be grounds for criticism of the 
practice. The Report concluded by recommending against 
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any prohibitions against minority recognitional picketing. 
What is significant in this discussion and in this Report is, 
of course, the flat recognition by the very members of 
Congress who sponsored and secured the passage of Section 
8 (b) (1) (A) that that section was not designed to prohibit 
the minority strike for recognition, and that if it was con- 
sidered desirable that such strikes be proscribed, legisla- 
tion would be necessary. 


Members of the Joint Committee, in another Report sub- 
mitted to the 8lst Congress, First Session (Senate Report 
374, at p. 50), came to the same conclusion. This Report 
reads as follows: 


“In a section of its final report, captioned “Strikes for 
Recognition” (pp. 70-2), the Ball Committee determines 
against recommending the prohibition of such strikes 
beyond the present prohibition of strikes against the 
recognition of unions which have been certified. We 
agree than no such further prohibition is warranted, 
not only for the reasons stated in the Ball report, that 
section 9 (c) (3) of the Taft-Hartley Act limits elec- 
tions to one per year and that long delay is entailed in 
NLRB election proceedings, but also for the additional 
reason that such a restriction would constitute further 
unwise Government intervention in the relations be- 
tween employers and unions.” 


Leading academic experts in the field also agree that the 
present Act does not proscribe the right of picketing by mi- 
norities and that legislation would be necessary to effect a 
change in present Congressional policy as embodied in 
Taft-Hartley. See address by Professor Archibald Cox of 
Harvard University at the CIO Conference on Labor Law, 
December 9, 1954. 


We end this discussion with the following pertinent re- 
marks of the Trial Examiner in this case made in the con- 
cluding portion of his report: 
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“If the Congress wishes to sound the death knell to 
peaceful, recognition picketing by a minority because 
of the economic pressures such picketing exerts on an 
employer, it of course, may do so, but it may not be 
done by administrative fiat. As the New York Court 
of Appeals stated in Wood v. O’Grady, 307 N.Y. 532; 
cert. denied 349 U.S. 939, ‘It is axiomatic that we may 
not, under the guise of interpretation, import into a 
statute conditions or criteria which the legislature has 
been careful to omit.’ See also Colgate-Palmolive-Peet 
Co. v. N.L.R.B., 338 U.S. 355.” 


CONCLUSION 


For the reasons set forth above it is respectfully submit- 
ted that the Order of the Board in the present case be set 
aside and that its Petition for Enforcement be denied. 


Hersert 8. THatcuHer, 
1009 Tower Building, 
Washington 5, D. C., 
Counsel for Petitioner. 
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APPENDIX “A” 


Unrirep StaTEs OF AMERICA 
BEFORE THE 
NatronaL Lasor Rextations Boarp 


In the Matter of: 


Drivers, CHAUFFEURS, AND HELPERS LocaL 

Union No. 639, InternationaL BrotHer- 

woop oF Tramsters, CHAUFFEURS, Ware-| 9-CB-190 
HOUSEMEN AND Hexpers or America, AFL-{ pogt 5.C:C-59 
CIO 


and 


Curtis Brotuers, Inc. 


Brief Amicus Curiae 
on Behalf of the American Federation of Labor 
and Congress of Industrial Organizations 


Permission to appear in this proceeding by way of a 
brief amicus curiae was sought by the American Federation 
of Labor and Congress of Industrial Organizations because 
of the importance of its affiliated organizations of the legal- 
ity of peaceful organizational picketing following defeat of 
@ union in a representation election. 


To avoid duplication, and by arrangement with counsel 
for the respondent union, this brief is confined to an exami- 
nation of the legislative history pertinent to this issue. The 
pertinent items are discussed chronologically rather than 
in order of importance. 


I. Legislative History of the Labor-Management Rela- 
tions Act, 1947 


The Committee hearings preceding the Taft-Hartley Act 
contain considerable discussion of the propriety of recogni- 
tion picketing, organizational picketing, minority picketing, 
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stranger picketing, and so on.’ Certainly the 80th Congress 
was not'ignorant of the existence of these issues. 


A. The House Bill 


The House bill, both as reported out by the Committee 
and as it passed the House, contained a number of provi- 
sions relating to these questions. One of the more specific 
of these provisions apparently would have banned organi- 
zational picketing and another recognition picketing; while 
other more general provisions of the House bill might or 
might not have been interpreted as achieving these results. 
(Certainly they could more readily have been interpreted 
as banning such picketing than the present Section 8 (b) 
(1).) However, none of those provisions of the House bill, 
except Section 8 (c) (1) in a modified form, became law. 
The inference from this portion of the legislative history 
is thus clear that the Congress deliberately decided against 
banning peaceful organizational picketing or recognition 
picketing. 


Here are the details. 


The House bill was in effect a conglomeration of anti- 
union proposals, with no apparent attempt even at internal 
consistency. Both as reported out by the House committee 
(April 11, 1947) and as it passed the House (April 17, 
1947) the House bill, H. R. 3020, contained at least five 
separate, and to some extent overlapping, provisions rele- 


1See Hearings before the Senate Committee on Labor and Public 
Welfare ion S. 55 and S. J. Res. 22, 80th Cong., Ist Session, 282, 
347-348, 552-553, 1858; Hearings before the House Committee on 
Education and Labor on Bills to Amend and Repeal the National 
Labor Relations Act, 80th Cong., Ist Session, 228, 474-476, 492, 
548-549, 704-705, 710-711, 723, 993, 1884-1885; 93 Cong. Rec. 1844, 
1846, 1935, 3425, 3449, 3528, 3636, 3660, 3667, 3838, 4431, 4436, 
4840, 4905, 7533. 
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vant to the issues now before the Board. These provisions 
were: ” 


“Sec. 8. (b) It shall be an unfair labor practice for 
an employee, or for a representative * or any officer of 
a representative, or for any individual acting for or 
under the direction of a representative, or for or under 
the direction of any officer thereof— 


“(1) by intimidating practices, to interfere with 
the exercise by employees of rights guaranteed in 
section 7 (a) or to compel or seek to compel any 
individual to become or remain a member of any 
labor organization ; 





“See. 8. (c) It shall be an unfair labor practice for a 
labor organization or any officer thereof, or for any 
individual acting for or under the direction of a labor 
organization or for or under the direction of any officer 
thereof— 


“(1) to interfere with, restrain, or coerce indi- 
viduals in the exercise of rights guaranteed in 
section 7 (b) ; 


* * * sd * * 





“See. 12. (a) The following activities, when affecting 
commerce, shall be unlawful concerted activities: 


2 References to the legislative history of the Taft-Hartley Act 
itself are to the ‘“‘Legislative History of the Labor Management 
Relations Act 1947’’ published by the National Labor Relations 
Board. This compilation will be referred to as L.H., p. —. 





H. R. 3020, as it passed the House, appears at L.H., pp. 158-225. 
As reported out by the House committee, it appears at L.H., pp. 
338-354. 


3The term ‘‘representative’’ was defined in Section 2 (4) as 
including any ‘‘labor organization’’. 
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“(1) By the use of force or violence or threats 
thereof, preventing or attempting to prevent any 
individual from quitting or continuing in the em- 

| ployment of, or from accepting or refusing employ- 

| ment by, any employer; or by the use of force, 

violence, physical obstruction, or threats thereof, 

| preventing or attempting to prevent any indi- 

_ vidual from freely going from any place and enter- 

ing upon an employer’s premises, or from freely 

leaving an employer’s premises and going to any 

_ other place; or picketing an employer’s place of 

business in numbers or in a manner otherwise than 

is reasonably required to give notice of the exist- 

ence of a labor dispute at such place of business; 

| or picketing or besetting the home of any indi- 
_ vidual in connection with any labor dispute. 


“(2) Picketing an employer’s premises for the pur- 
pose of leading persons to believe that there exists a 
labor dispute involving such employer, in any case in 
which the employees are not involved in a labor dispute 
with their employer. 


“(3) Calling, authorizing, engaging in, or assisting— 
bd sd & & * & 


“(C) any strike or other concerted interference 

_ with an employer’s operations, an object of which 

' Is (i) to compel an employer to recognize for col- 

' lective bargaining a representative not certified 

' under section 9 as the representative of the em- 

| ployees, or (ii) to remedy practices for which an 

administrative remedy is available under this Act, 

or (iii) to compel an employer to violate any law 

' or any regulation, order, or direction issued pur- 
suant to any law.” 


As would be expected in view of the confused draftsman- 
ship evident on the face of the House bill, the House Com- 
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mittee Report is not notably enlightening. There is, for 
example, no recognition in the Report that Sections 8 (b) 
(1) and 8 (ce) (1) cover in general the same ground. See 
L.H., pp. 321, 322. 


The explanation of 8 (b) (1) states (L.H., p. 321): 


“Section 8 (b) (1).—This is new, making it an unfair 
labor practice for labor organizations, their officers, 
agents, and representatives, or for employees, to inter- 
fere with, restrain or coerce employees. There is in- 
cluded in this provision a qualification which 1s not 
found in the corresponding paragraph covering em- 
ployers—namely, that the interference proscribed 1s 
interference by intimidation. Although it is not in- 
tended to permit representatives and their partisans 
and adherents to harass or abuse employees into join- 
ing labor organizations or designating them as their 
bargaining representatives, it is the purpose of the 
committee to make entirely certain that Congress does 
not forbid representatives, by reasonable means, to 
persuade employees to join the unions.” (Italics added) 


The entire explanation of 8 (¢) (1) is (L.H., p. 322): 


“Section 8 (c) (1).—Using the device of section 8 (a) 
(1), the bill makes it an unfair labor practice for unions 
to interfere with, restrain, or coerce members in the 
exercise of the general rights guaranteed by section 
7 (b).” 


As to 12 (a) (1) the Report states (L.H., p. 335) : 


“Section 12 (a) (1).—This section forbids force, 
violence, physical obstruction or threats thereof in 
labor disputes, and forbids picketing in numbers or in 
ways other than those reasonably necessary to give 
notice of the existence of a labor dispute at the place 
being picketed. The clause preserves the right of free 
speech, but forbids exercising it by engaging in mass 
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picketing and by intimidation. What is reasonable in 
any case depends upon the facts of that case. Courts 
frequently have specified how many pickets should 
patrol entrances to plants, how far apart they should 
remain, and other conditions for picketing that pre- 
serve order and prevent intimidation, and there are 
many precedents for establishing what conduct is rea- 
sonable on picket lines.” (Italics added) 


As to Section 12 (a) (2), the Report states only (L.H., 
p. 335): 


oe iS ee ee a eS 


— 
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“Section 12 (a) (2).—There obviously is no justifica- 
tion for picketing a place of business at which no labor 
dispute exists.” * 


With respect to 12 (a) (3) (C), the Report states (L.H., 
p. 335): 


“Strikes and other concerted activities in lieu of 
using peaceful procedures for settling disputes that the 
National Labor Relations Act provides are unjustifi- 
able on any grounds. Congress has provided elaborate 
machinery for handling disputes over recognition, 
bargaining rights, and alleged unfair labor practices. 
Those who turn to striking instead of using the pro- 
cedures that Congress has provided certainly are not 
entitled to the immunity that they now enjoy under the 
Labor Act and other laws.” 


. 
j 
A 
{ 
J 


None of these provisions of the House bill became law. 
The only one of them which even substantially resembles a 
provision of the final Act is Section 8 (¢) (1), which is 


* This ‘statement leaves the impression that the House Committee 
meant to bar all stranger picketing. The actual language of Section 
12 (a) (2), however, would have banned stranger picketing only if 
the pickets represented that there existed a labor dispute involving 
the employer. 
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similar to the present Section 8 (b) (1) (A). As ultimately 
enacted, however, the provision differs significantly from 
the House bill in that it does not contain the words “to in- 
terfere with”. Later we will advert to the significance of 
this omission. 


For the rest, two points may be made with respect to the 
House bill and the explanation of it given in the House 
Committee Report. In the first place, the House Committee 
apparently did not regard its general ukases against re- 
straint and coercion—that is, Sections 8 (b) (1), 8 (¢) (1), 
and 12 (a) (1)—as banning peaceful picketing. In the sec- 
ond place, the House Committee apparently did intend by 
more specific provisions, that is Section 12 (a) (2) and 
(3) (C), to bar recognition and organizational picketing. 
However, no provision at all comparable to these was re- 
tained in the final Act. 


The debate on the floor of the House was general and 
confused and, particularly in view of the substantial dif- 
ferences between the bill which passed the House and the 
final law, throws little light on the present issues. 


B. The Senate Bill 


The Senate bill, S. 1126, as reported out by the Commit- 
tee, contained a section 8 (b) (1), which read (L.H., p. 112): 


“See. 8. (b) It shall be an unfair labor practice for a 
labor organization or its agents— 


“(1) to interfere with, restrain, or coerce an 
employer in the selection of his representatives 
for the purposes of collective bargaining or the 
adjustment of grievances ;” 


It will be noted that this provision differed from Section 
8 (b) (1) of the final Act in two aspects. In the first place, 
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it contained the language “to interfere with”. In the second 
place, it contained only what is now subsection (B), and 
not the present subsection (A). 


The Senate bill, as reported out by the Committee, did 
contain' substantially the language now found in Section 
8 (b) (4) (B) and (C). As respects these provisions, the 
Committee Report declared (L.H., p. 428) : 


s 


“Paragraph (B) is intended to reach strikes and boy- 
cotts conducted for the purpose of forcing another em- 
ployer to recognize or bargain with a labor organiza- 
tion that has not been certified as the exclusive repre- 
sentative. It is to be observed that the primary strike 
for recognition (without a Board certification) is not 
proscribed. Moreover, strikes and boycotts for recog- 
nition are not made illegal if the union has been certi- 
fied as the exclusive representative. 


| 
J 
; 
: 


“Strikes and boycotts having as their purpose forc- 
ing’ any employer to disregard his obligation to recog- 
nize and bargain with a certified union and in lieu 
thereof to bargain with or recognize another union, are 
made unfair labor practices by paragraph (C).” 


Senator Taft, in his initial explanations of the bill on the 
floor of: the Senate, gave the following similar explanation 
of these sections (L.H., p. 1012) : 


“It is made an unfair labor practice for any union to 
engage in an indirect organizational strike. That is to 
say, the teamsters cannot go to a store and say, ‘Unless 
you sign up with the clerks’ union, we are going to boy- 
eott your store,’ unless the clerks’ union has been 
certified as a bargaining agent by the National Labor 
Relations Board. 





9 


“The third type of strike which is made an unfair 
labor practice is the strike in which one union is certi- 
fied by the National Labor Relations Board and an- 
other union strikes against the decisions of the Na- 
tional Labor Relations Board.” 


The present Section 8 (b) (1) (A) had its genesis in 
“Supplemental Views”, annexed to the Committee Majority 
Report, of Senators Taft, Ball, Donnell, Jenner, and Smith. 
In these “Views”, these Senators announced that on the 
floor of the Senate they would propose certain additional 
amendments to the Committee bill. The portion of the Sup- 
plemental Views pertinent to the present issues reads in 
full (L.H., p. 456) : 


The language thus proposed by the Senators contained 
the words “to interfere with” which were omitted from the 
final Act. Notwithstanding that fact, however, it is quite 
clear that they did not intend their language to bar peaceful 
picketing. They were concerned, rather, with “threats of 
reprisal” and “mass picketing and other violence”. 


The amendment to 8 (b) (1), in the same form as in the 
Supplemental Views, was offered in the Senate by Senator 
Ball (L.H., p. 1018). He gave a rather confused explana- 
tion (L.H., p. 1018) : 


“The purpose of the amendment is simply to provide 
that where unions, in their organizational campaigns, 
indulge in practices which, if an employer indulged in 
them, would be unfair labor practices, such as making 
threats or false promises or false statements, the 
unions also shall be guilty of unfair labor practices.” 


Senator Ball then enumerated various instances of union 
misconduct which in his view needed correction, ranging 
all the way from physical violence to the making of false 
statements in election campaigns. See L.H., pp. 1019-1020. 
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Senator Ives spoke in opposition to the amendment. He 
said (L.H., p. 1021): 


“« * * * assuming that these proscribed acts involve 
violence and physical coercion, the provision is un- 
necessary, because offense of this type are punishable 
under State and local police law.” 


Further, he took particular exception to the words “inter- 
fere with” (L.H., p. 1023) : 


“Tet us consider the words ‘interfere with’. How is 
a labor organization, or anyone, trying to persuade 
others to join a labor organization, to operate, under 
the possible interpretation of the words ‘interfere 
with’ ?” 

Senator Taft then took over the defense of the amend- 
ment. For the most part, however, Senator Taft did not 
undertake to specify what types of union conduct the 
amendment would or would not prohibit.’ Instead, like 
Senator Ball, he simply enumerated miscellaneous instances 
of what he regarded as union wrongdoing. See L.H., pp. 
1023-1033. These examples were cited in the General Coun- 
sel’s brief before the Trial Examiner as indicative of 
Senator Taft’s understanding of the reach of Section 8 (b) 
(1); and particularly as showing his understanding that 
that provision went beyond barring violence or threats of 
violence. A reading of this portion of the debate, however, 
leaves the impression that Senator Taft’s purpose was to 
arouse 'anti-union sentiment among his auditors, and so 
secure adoption of the amendment, rather than accurately 


5 Senator Taft did state, in answer to Senator Ives’ point that 
violence was already dealt with by state law, that there was no rea- 
son why union violence should not, like employer violence, be also 
forbidden by federal law. See L.H., p. 1031. 
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to define the scope of the provision for the future edifica- 
tion of Board and courts.° 


In any event, the amendment was not adopted by the 
Senate in the form it had when Senator Taft made his re- 
marks. Instead, at the insistence of Senator Ives, it was 
narrowed by the elimination of the words “interfere with”. 
This took place on April 30, after several days of debate, 
in part on the amendment and in part on the bill in general. 
The relevant portions of the record read (L.H., pp. 1138- 
1139) : 


“MR. IVES. A few days ago, in my remarks on this 
particular proposal, I pointed out, as my chief objec- 
tion, my fear of the construction that might very 
easily be placed on the words ‘interfere with.’ They 
could easily be construed to mean that any conversa- 
tion, and persuasion, any urging on the part of any 
person, in an effort to persuade another to join a labor 
organization, would constitute an unfair labor practice. 
That was my principal objection to the amendment 
offered by the senior Senator from Minnesota. I am 
now in agreement with at least some of my friends in 


6 At one point, for example, Senator Taft declared (L.H., p. 
1028) : 


“MR. TAFT. Mr. President, I think it is fair to say that in the 
ease of many of the unions, the employee has a good deal more of 
an opportunity to select his employer than he has to select his labor- 
union leader; and even if he has that opportunity and even if there 
is a fair election in a union, the man who is elected may have been 
voted against by various of the employees who did not desire to 
have that particular man elected as the union leader. In such cases 
the very fact that they did vote against that man is often used 
later by the union as a means of coercing such employees, and in 
some cases the union expels them from the union or subjects them 
to treatment which interferes with their rights as American 
citizens.”’ 
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the Senate, and I think if I may at this time offer an 
amendment eliminating the words ‘interfere with’ and 
if the amendment can be adopted, I may be able to go 
along with the amendment proposed by the senior 
Senator from Minnesota. I now offer that amendment. 


“MR. TAFT. Mr. President, I have consulted with 
the attorneys and they tell me that elimination of the 
words ‘interfere with’ would not, so far as they know, 
have any effect on the court decisions. Eliminating 
those words would not make any substantial change in 
the meaning. I realize that the language to which the 
Senator from New York objects is perhaps somewhat 
broad, and certainly I shall join in asking the Senator 
from Minnesota [Mr. Ball] to accept the amendment, 
if it is satisfactory to him. 


From this language it could have been inferred (at least 
under the General Counsel’s theory) that Senator Taft in- 
tended Section 8 (b) (1) (A) to restrict the rights of unions 
to expel members; and that proviso now found in the Sec- 
tion was in fact added at the instance of Senator Holland 
to make it clear that the provision would not have that ef- 
feet. See L.H., p. 1139. When the Holland proviso was pro- 
posed, however, Senator Taft disclaimed ever having had 
any intention to interfere with the rights of unions to admit 
or expel members. See L.H., pp. 1139, 1142. 


“MR. BALL. Mr. President, will the Senator yield? 
“MR. TAFT. I yield. 


“MR. BALL. The Senator from New York has dis- 
cussed the amendment with me, and I agree with him 
that the words ‘interfere with’ are very vague. So far 
as I know, in the corresponding unfair practice for 
employers, no complaint is ever issued on the inter- 
ference angle. I think when we are dealing with union 
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organizational activities it 1s even more important that 
such vague language be eliminated from this section 
of the bill. So the amendment offered by the Senator 
from New York to the bill is acceptable to me and, I 
believe, it is to the coauthors of the amendment.” 
(Italics added) 


The debate on Section 8 (b) (1) continued at consider- 
able length. At one point Senator Morse expressed fear 
that the amendment would outlaw organizational strikes 
(L.H., p. 1197). In reply, Senator Ball declared (L.H., p. 
1200) : 


“All we are trying to cover is the coercive and restrain- 
ing acts of the union in its effort to organize unorgan- 
ized employees. However, the proviso would not go so 
far as to permit the union to adopt rules authorizing 
its agents to threaten and coerce nonunion members in 
an effort to persuade them to join.” 


Again, in a colloquy with Senator Ives, Senator Ball re- 
versed his earlier position that misrepresentations by a 
union during an election campaign would violate Section 
8 (b) (1) and stated, “I doubt whether it would be coercion 
or restraint.” He continued (L.H., p. 1202) : 


We submit that nothing in this debate supports the con- 
tention that Section 8 (b) (1) was meant to outlaw peaceful 
organizational or recognition picketing, in any circum- 
stances; and that, on the contrary, it is entirely clear that 
the Senators responsible for 8 (b) (1) (A) specifically in- 
tended that it should not bar peaceful picketing. It is true 
that various proponents of Section 8 (b) (1), and particu- 
larly Senators Taft and Ball, apparently meant it to cover 
one form of non-violent conduct, that is, union threats that 
employees voting against the union would lose their jobs if 
the union prevailed. However that may be, these same 
Senators certainly made it perfectly clear that 8 (b) (1) 
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was not at all meant to bar peaceful organizational or 
recognition picketing. 


C. The Conference Report 


In conference between the two Houses, the Senate version 
of Section 8 (b) (1) was accepted, and all of the various 
provisions of the House bill set out earlier were omitted. 


The only portion of the Conference Report (submitted by 
the House conferees) which throws any light on the present 
issues is that dealing with Sections 8 (b) (4) (B) and (C). 
It reads (L.H., pp. 547-548) : 


“Clause (B) of this provision of the Senate amend- 
ment covered strikes and boycotts conducted for the 
purpose of forcing another employer to recognize or 
bargain with a labor organization that has not been 
certified as the exclusive representative. It is to be 
observed that the primary strike for recognition (with- 
out a Board certification) was not prohibited. More- 
over, strikes and boycotts for recognition were not 
prohibited if the union had been certified as the ex- 
clusive representative. 


“Strikes and boycotts having as their purpose fore- 
ing any employer to disregard his obligation to recog- 
nize and bargain with a certified union and in lieu 
thereof to bargain with or recognize another union 
were made unfair labor practices under clause (C).” 
(Italics added) 


II. Report of the Joint Committee on Labor-Manage- 
ment Relations (1948) 


Title| IV of the Taft-Hartley Act established a Joint 
Committee on Labor-Management Relations to study labor 
relations and the operation of federal laws relating thereto, 
and to report to Congress its recommendations. 
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This Committee, headed by Senator Ball and popularly 
known by his name, went quite thoroughly into the question 
of organizational and recognition picketing. The relevant 
portions of its Report, made in 1948, read (Sen. Rept. No. 
986, Pt. 3, 80th Cong., 2nd Sess., pp. 70-71) : 


“STRIKES FOR RECOGNITION 


“Both the bill passed by the House of Representa- 
tives in 1947 and early committee versions of the Sen- 
ate bill contained some form of prohibition against a 
strike for a purpose for which the act provided an ad- 
ministrative remedy. Such a provision would have 
prohibited a strike for recognition, since the labor 
organization has available the certification processes 
of the Board. The Taft-Hartley law’s only limitation 
upon such strikes is that provided by section 8 (b) 
(4) (C). The right to strike for recognition is only 
foreclosed when another labor organization has been 
certified as the bargaining representative. 


“A labor organization may lose an election in which 
it was the only union on the ballot and the next day 
call a legal strike to force the employer to recognize 
it as the bargaining agent for those employees who 
have just rejected it. A number of such instances have 
been called to the committee’s attention (hearings, p. 
267). 


“Present law in no way limits the primary strike for 
recognition except in the face of another union’s cer- 
tification. It has frequently been suggested that section 
8 (b) (4) (C) should be broadened to cover the situa- 
tions where another union has been recognized, or has 
a contract, and where the striking union has failed to 
win recognition at the ballot box. A fairly good case 
ean be made for such an amendment. It would not go 
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as far as the suggestion prohibiting strikes for pur- 
poses for which the law provides an administrative 
remedy, for the union seeking bargaining rights in an 
unorganized shop might still strike for it. 


“There are two factors which might be considered 
in connection with any further restrictions upon recog- 
nition strikes. The first is the time element involved 
in acquiring bargaining rights by the orderly procedure 
provided by the act.* **. 


‘“‘A second consideration arises out of the fact that 
section 9 (¢) (3) limits elections to one in a given year. 
A labor organization which loses an election and strikes 
for recognition the next day or the next week may be 
condemned for such action, but there may be equities 
militating against it having to wait a whole year. The 
situation may arise where some action by the employer, 
or a more successful organizing campaign, causes the 
union to acquire an overwhelming majority within a 
few weeks following an election in which it has been 
rejected by the employees. 


“The committee believes that further experience 
with the act is advisable before consideration is given 
to broadening section 8 (b) (4) (C).***.” 


In his brief before the Trial Examiner, the General Coun- 
sel urged that these highly pertinent statements in the 
Report of the Joint Committee could not appropriately be 
considered because the Report postdates the Taft-Hartley 
Act. The Supreme Court is less legalistic. In United Mine 
Workers v. Arkansas Oak Flooring Co., 351 U.S. 62, 75, 
76 S. Ct. 559, 567 (1956) the Court cited the Report of the 
Joint Committee in support of its holding that the National 
Labor Relations Act protects the right to picket for recog- 
nition; and it quoted (in footnote 14) from the Report the 
sentence set forth above, viz. : “Present law in no way limits 
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the primary strike for recognition except in the face of 
another union’s certification.” 


Ill. Minority Report on the Thomas-Lesinski Bill 
(1949) 


Some additional light is thrown on Senator Taft’s under- 
standing of the scope of Section 8 (b) (1) by the minority 
report he filed in 1949 on the Thomas-Lesinski Bill. This 
Report, submitted by Senator Taft for himself and Sena- 
tors Smith and Donnell, after referring to Section 8 (b) (1), 
states: 


“The unions have not had much acceptance of their 
attack on this provision and have generally confined 
their attacks to saying that this provision of the Taft- 
Hartley Act forbids ‘peaceful’ picketing. This state- 
ment is, of course, untrue. While an employer is for- 
bidden to ‘interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7’ 
(see. 8 (a) (1)) a union is only forbidden to ‘restrain 
or coerce’ (sec. 8 (b) (1)). In order that it be perfectly 
clear that the section only applies to coercion, the 
minority has eliminated the word ‘restrain’ in the 
amendment proposed below.” (Sen. Rept. No. 99, Pt. 
2, 81st Cong., 1st Sess., p. 24) 


The minority amendment referred to would have eliminated 
the word “restrain” in Section 8 (b) (1), and left only the 
words “to coerce”. (Id., p. 41) 


CONCLUSION 


It is seldom that the legislative history of a provision is 
so clear and uniform. Any holding that peaceful picketing, 
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whether organizational or for recognition, violates Section 
8 (b) (1) would fly in the teeth not only of the plain mean- 
ing of the statute but of the expressed intent of its authors. 


Respectfully submitted, 


J. AtseRt WOLL, 

General Counsel, 
736 Bowen Building, 
815 Fifteenth Street, N.W., 
Washington 5, D. C. 


Txomas E. Harris, 


Associate General Counsel, 
815 Sixteenth Street, N. W., 
Washington 6, D. C. 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether substantial evidence supports the 
Board’s finding that the Union picketed the Company 
to compel it to recognize the Union as the exclusive 
bargaining agent of the Company’s employees at a time 
when it did not represent a majority of them. 

2. Whether the Board properly concluded that, by 
picketing the Company’s premises for this object, the 
Union restrained and coerced the Company’s em- 
ployees in the exercise of rights guaranteed by Sec- 
tion 7 of the National Labor Relations Act, as 


amended, and thereby violated Section 8 (b) (1) (A) 
of the Act. 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA 
No. 14347 

Drivers, CHAUFFEURS, AND Hetpers Locat 639, Lyrsr- 

NATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 

WAREHOUSEMEN AND Hewpers or Amenica, ABL- 

CIO, PETITIONER 

v. 
NationaL Lazor RELATIONS BoakD, RESPONDENT 


ON PETITION T0 REVIEW AND SET ASIDE, AND ON REQUEST 
FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
Drivers, Chauffeurs, and Helpers Local 639, Inter- 
national Brotherhood of Teamsters, Chanffenrs, 
Warehousemen and Helpers of America, AFL-CIO, 
hereafter called the Union, to review and set aside 
an order of the National Labor Relations Board 
issued against it on October 30, 1957, following the 
usual proceedings under Section 10 (c) of the Na- 
tional Labor Relations Act, as amended (61 Stat. 


filed a crocs petition: requesting ‘enforcement of its 
(1) 

















2 


order. The Board’s Decision and Order (J. A. 12- 
34) * are reported at 119 N. L. R. B. No. 33. This 
Court) has jurisdiction of the proceedings under Sec- 
tion 10 (e) and (f) of the Act. 


I, The Board’s findings of fact 


The Board found that the Union violated Section 
8 (b) (1) (A) of the Act by picketing the place of 
business of Curtis Brothers, hereafter called the 
Company, for the purpose of obtaining immediate 
recognition as the exclusive bargaining agent of its 
employees at a time when it did not represent a 
majority of them.* The evidentiary facts may be 
summarized as follows: | 

The Union originally organized the Company’s 
drivers, helpers, warehousemen and furniture finishers 
in 1953, and was certified as their exclusive bargaining 
representative in September of that year following its 
victory at an election conducted by the Board (J. A. 
13; 95, 114). The Union and the Company thereafter 

*“J. A.” refers to those portions of the record printed as a 
joint appendix to the briefs. Whenever in a series of references 
a semicolon appears, references preceding the semicolon are 
to the Board’s findings; succeeding references are to the sup- 


porting evidence. 

*Curtis Brothers is located in Washington, D. C., where 
it is engaged in the business of selling furniture, storage, 
household moving and rug cleaning. Both the value of ship- 
ments made to the Company from outside the District of 
Columbia, and the value of sales made by it to purchasers 
outside the District of Columbia, exceed one-half million 
dollars. The Board found, and the Union does not contest, 
that the Company’s operations affect commerce: within the 
meaning of the Act. (J. A. 63-64, 18; 111-112.) Accord- 
ingly, no jurisdictional issue is presented. 
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entered into contract negotiations, and eventually 
reached agreement on all subjects with the exception 
of union security (J. A. 13, 64; 115, 140-141). An 
impasse was reached on this point, and on February 
26, 1954, the Union struck in support of its contract 
demands (J. A. 13, 64; 115). Nine of the twenty-one 
employees in the bargaining unit joined in the strike 
(J. A. 64; 115). Picket lines were established in 
front of the Company’s store and also in front of its 
warehouse. The warehouse, through whose entrance 
all the employees in the unit entered and left the 
premises, forms an “‘L”’ wing with the store and faces 
a side street (J. A. 13, 64-65; 116, 124, 126, 152). 

Thereafter, the nine strikers were replaced, and the 
Company continued to remain open for business. The 
picketing, however, continued, and was in effect at the 
time of the hearing before the trial examiner in June 
and July 1956, nearly two and one-half years later 
(J. A. 13, 117, 124-125, 144). At the outset of the 
strike as many as 15 or 20 pickets patrolled together, 
but as time went on the number was reduced to about 
6, and finally, from about November 1955 on, no more 
than two pickets appeared, neither of whom was an 
employee of the Company (J. A. 65, 67; 116, 117, 
125, 181). 

On February 1, 1955, about one year after the 
strike had begun, the Company filed a petition with 
the Board requesting that a representation election 
be held to determine whether the employees in the 
bargaining unit continued to desire the Union to 
represent them (J. A. 13; 101, 117-118). The Union 
opposed the holding of such an election, and mailed to 
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the Board’s regional director a letter prepared by 
Union counsel stating that the Union ‘“‘herewith 
abandons all claims to exclusive recognition as the 
majority bargaining representative’’ of the employees 
involved (J. A. 14; 97, 158-159). On February 17, 
1955, the day after the above letter was mailed, the 
Union for the first time during the strike did not 
picket the Company’s place of business, but resumed 
the picketing the next day with changed signs (J. A. 
65; 118-119). Prior to February 17, the legend on 
the picket signs had read: ‘‘Curtis Brothers on strike. 
Unfair to organized labor’’ (J. A. 14; 117). There- 
after, two legends were used, which read, respectively : 
“Curtis Bros. employs nonunion drivers, helpers, 
warehousemen and etc. Unfair to Teamsters Union 
No. 639, AF'L,”’ and “‘Teamsters Union No. 639 AFL 
wants employees of Curtis Bros. to join them to gain 
union wages, hours, and working conditions” (J. A. 
14; 99, 100, 119, 166). Following a hearing in the 
representation case, the Board found, contrary to the 
Union’s contention, that the Union “‘was still seeking 
to win immediate recognition by the Company,’’ and 
therefore directed that an election be conducted (R. 
14; 101-105). The election was held in October 1955, 
with 28 employees voting against the Union and only 
one employee for it (J. A. 14; 106, 108). 

The picketing continued after the election as before, 
ordinarily consisting of two pickets carrying the signs 
which were adopted following the letter of disclaimer 
in February 1955 (J. A. 67; 125, 144, 160). Shortly 
after the election, however, the picketing was confined 
to the sidewalk area starting in front of the store and 
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extending to a driveway exit from the parking lot, 
| which was contiguous to the store. No further picket- 
_ ing was carried on, as it had been theretofore, in front 
| of the warehouse where the single employee entrance 
- is located (J. A. 67; 124, 126, 149, 152, 154-155). The 
_ pickets patrolling in front of the store could be seen 
from the warehouse entrance only by looking diago- 
nally across the parking lot over a distance of about a 
city block (J. A. 126-127, 152). The pickets during 
_ this period were present from about 8: 30 in the morn- 
ing until the store’s closing at 9 in the evening, al- 
' though the employees in the unit worked from 8 in 
_ the morning until 5 in the afternoon (J. A. 67; 133- 
_ 134). The pickets neither talked with the employees 
- nor distributed literature to them while on patrol (J. 
A. 67; 160). 


II. The Board’s conclusions and order 


The Board concluded that, even after it had been 
- rejected by a majority of the employees in a Board 
conducted election, the Union continued to picket the 
Company for the purpose of compelling it immediately 
to recognize the Union as the exclusive representative 
of the employees (J. A. 15). The Board further con- 
cluded that the exertion of economic pressure, through 
picketing of the Company’s business, in furtherance of 
a minority Union THRU He ain and coerced the 


Company’s employees in the exercise of their right of 
free choice respecting a representative, in violation of 
Section 8 (b) (1) (A) of the Act (J. A. 17-20, 23-33). 
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To remedy the foregoing violation, the Board’s 
order requires the Union to cease and desist from re- 
straining or coercing the Company’s employees in the 
exercise of their rights guaranteed in Section 7 of the 
Act, and to post appropriate notices (J. A. 33-34). 


SUMMARY OF ARGUMENT 


I 


The Board’s finding that the Union picketed the 
Company to compel it to recognize the Union as the 
exclusive representative of the Company’s employees 
at a time when a majority of them had not desig- 
nated the Union as their representative is amply sup- 
ported by the record. The Union’s minority status 
was established by its overwhelming defeat in the 
Bozxrd conducted election. And the immediate recog- 
nition objective is shown by the fact that the Union 
admittedly sought a contract which entailed recogni- 
tion at the outset of the picketing, and did nothing 
effectively to negate this purpose thereafter, even 
after the election made clear its loss of majority status. 
The Union’s claim that it was picketing for organiza- 
tional purposes is unconvincing in view, inter alia, of 
the fact that the picket line was located where the 
employees would have no occasion to observe it, and 
the pickets continued to patrol after the employees 
had left the premises. 


II 
A. The picketing in this case falls within the ordi- 
nary meaning of Section 8 (b) (1) (A)’s proscrip- 
tion against union restraint and coercion of employees 
in the exercise of their right of free choice respecting 





4 

a representative. Thus, it is plain that recognition 
of the Union by the Company, at a time when it did 
not represent a majority of the employees, would be 
in derogation of the statutory right of the employees 
either to choose a different union or to forego repre- 
sentation altogether. Further, the picketing by which 
the Union sought thus to deprive the employees of 
their right of free choice was calculated to cause busi- 
ness loss to the Company, and a consequent loss of 
employment to the Company’s employees. Accord- 
ingly, the Union’s conduct falls within the established 
principle that, to threaten or adversely affect job 
tenure in derogation of the guarantees of Section 7 
of the Act, constitutes restraint and coercion forbid- 
den by Section 8. It is also settled, contrary to the 
Union’s assertion, that coercion of this character is 
violative of the Act even though (1) its impact upon 
the employees is indirect—resulting here from the 
threat of loss to the employer’s business—and (2) 
there be no showing that the threatened economic 
harm actually materialized. 

B. The legislative history of Section 8 (b) (1) (A) 
confirms the Board’s application of that Section to 
the Union’s conduct in this case. This provision was 
explicitly designed to. impose, insofar as possible, 
the same restriction on unions which Section 8 (1) 
of the Wagner Act imposed on employers, respecting 
intrusion upon protected employee activity. Since 
an employer violates the statute if he grants exclusive 
recognition to a minority union, the legislative pur- 
pose of an even-handed application of the “restrain 
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and coerce’? phraseology is accomplished by con- 
struing Section 8 (b) (1) (A) to reach a minority 
union’s imposition of economic pressure to gain such 
recognition. Moreover, during the legislative debates 
the proponents of this provision cited, as examples 
of union conduct intended to be interdicted thereby, 
peaceful picketing which threatened to cause a shut- 
down of operations and thereby deprive employees 
of their jobs unless they joined an unwanted union. 
Although there are other portions of the legislative 
history which tend to support a more restrictive 
view of the scope of Section 8 (b) (1) (A), they 
do not overcome the force of the foregoing. 

C.: The Board’s construction of Section 8 (b) (1) 
(A) in this case does not compel outlawing of peace- 
ful strikes and picketing when, unlike in this case, 
they are engaged in for legitimate objectives. As 
with Section 8 (a) (1), Section 8 (b) (1) (A) must 
be read to accommodate other interests recognized in 
the Act—e. g., a majority union’s interest in obtain- 
ing contract concessions. Thus, in this case no vio- 
lation is predicated upon the Union’s activities during 
the period that it held a vital Board certification 
as representative of the Company’s employees, even 
though the strikers had been replaced and the Union 
may have lost is majority. However, when it was 
demonstrated in an election, held two years after the 
Union’s original certification and following its failure 
to obtain any agreement with the Company, that 
nearly all of the employees had repudiated the Union 
as their representative, there ceased to be any policy 
considerations which would warrant the Union’s con- 
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tinued picketing for immediate recognition, or which 
would outweigh the Act’s express policy of according 
employees an uncoerced choice respecting their repre- 
sentative. 

D. Nor is the Board’s interpretation of Section 8 
(b) (1) (A) precluded by Sections 13 or 8 (c) of the 
Act, as contended by the Union. Although Section 
13 recognizes the right to strike “except as specifically 
provided for [in the Act],” the picketing in this 
case, even assuming it is a “strike,” falls directly 
within an unfair labor practice provision of the Act, 
Section 8 (b) (1) (A). Thus, as this Court has 
held, the activity has been expressly excepted from 
Section 13. Truck Drivers Union, 728 v. N. L. B. B., 
101 U. S. App. D. C. 420, 249 F. 2d 512 (C. A. D. C.),; 
certiorari denied 355 U. S. 958. Similarly, Section 


8 (c), which protects only non-coercive conduct, has 
no application to the picketing here. Such picketing 
has been found to be coercive and, in addition, it was 
in support of an unlawful objective. 


ARGUMENT 
Introduction 


In picketing the Company the Union resorted to a 
tactic that has traditionally been utilized to cause 
business loss, and thereby exert economic pressure 
on an employer to compel accession to the demands 
of a labor organization. The economic pressure, in 
such a situation, is felt no less by the employees, for 
their livelihood depends on the successful operations 
of the business. It is the Board’s position that. this 
kind of economic coercion is prohibited by Section 8 
(b) (1) (A) of the Act when undertaken to compel 
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an employer to recognize, as the exclusive bargaining 
representative of its employees, a union which has not 
been so designated by a majority of the employees. 
In Point I, below, we show that the record fully war- 
rants the Board’s finding that the Union picketed 
the Company in this case to obtain immediate recog- 
nition as the exclusive representative of the Company’s 
employees, notwithstanding its rejection by them in a 
Board-conducted election. In Point II, we show that 
picketing so motivated is violative of the statutory 
proscription against restraint and coercion of em- 
ployees in the exercise of their right to make their own 
choice respecting representation, as contained in Sec- 
tion 8 (b) (1) (A) of the Act. 


I. Substantial evidence supports the Board’s finding that the Union 
picketed the Company to compel it to recognize the Union as the ex- 
clusive representative of the Company’s employees at a time when a 
majority of them had not designated the Union as their representative 


In view of the nearly unanimous rejection of the 
Union by the employees in the election of October, 
1955 (supra, p. 4), there is no question that the 
Union did not represent a majority of the Company’s 
employees during the period following the election, 
to which the Board’s unfair labor practice findings 
relate. The Union does not suggest otherwise in its 
brief to the Court. Nor does the Union seriously 
contest the correctness of the Board’s finding that the 
object of the Union’s picketing during this period 
was to compel the Company to negotiate with it as 
the exclusive representative of the employees in the 
bargaining unit (See Union’s Br., pp. 2, 18). The 
Union appears, however, to misunderstand the exact 
significance of the Board’s findings with respect to 
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recognition. For the Union argues (Br., pp. 21-22) 
that ‘“‘during the course of so-called ‘recognition’ 
picketing, it might easily come to pass that a major- 
ity of the employees will * * * decide to select the 
picketing union as a bargaining representative,’’ and 
that such picketing therefore need not require recog- 
nition of a minority union. The Board’s finding per- 
mits no such interpolation. For, in reaffirming its 
earlier determination in the representation case that 
the Union had not abandoned its claim as employee 
representative, the Board stated flatly that the pick- 
eting was in support of “a present demand” that the 
Union be accorded “immediate recognition”? (J. A. 
14). In view of the conceded absence of majority 
support for the Union at that time, it is plain that 
the Union’s demand contemplated no lapse in time 
during which a majority of the employees might be 
persuaded to the Union’s cause. Rather, the explicit 
finding is that the Union’s object was ‘immediate 
recognition”’ without consultation with or respect for 
the wishes of the employees. 

There is ample record support for the Board’s fac- 
tual finding respecting the object of the picketing. 
The strike, it must be remembered, was to compel the 
Company to enter into the Union’s proposed contract,. 
which of course involved immediate recognition of the 
Union as the employees’ bargaining representative. 
Cf. N. L. R. B. v. District 50, U. Mt. W., 355 U. S. 453; 
499, n. 1; McLeod v. N. M. U., 157 F. Supp. 691, 694 
(S. D. N. Y.). No effort was made by the Union to. 
change the objective of its strike or the picketing in: 
support thereof until it was threatened with a repre— 
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sentation election which it did not want. And the 
Union’s action at that time, viewed in the light of its 
past conduct, strongly suggests that the change in the 
format of the Union’s conduct was designed solely to 
avoid ‘an election, and did not reflect any substantive 
alteration in purpose. Thus, there is no showing that 
the Union communicated directly with the Company, 
to advise that its contract demands were no longer in 
effect., The letter purporting to disclaim representa- 
tion rights was written by Union counsel, and mailed 
in response to the petition for an election—circum- 
stances more consistent with a procedural maneuver 
to support the Union’s position in the representation 
case than with a fundamental change of mind by the 
responsible Union officials. And the economic pres- 
sure put on the Company through picketing continued 
unabated, except for the one day in which new signs 
were prepared. Manifestly, there was little if any 
change in the over-all situation; the Company might 
well have assumed that its execution of the Union’s 
proposed contract would have settled the dispute fol- 
lowing the disclaimer letter, just as it would have 
before. 

The conclusion that the Union did not recede from 
its original recognition objective is confirmed by the 
fact that the manner of the picketing after the pur- 
ported change to an organizational objective was in 
fact not consistent with the goal. Shortly after its 
defeat at the polls, the Union ceased to picket at the 
employee entrance, and confined its activity to the 
area in front of the Company’s store where the em- 
ployees in the bargaining unit were not likely to ob- 
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serve the pickets (supra, pp. 45). Moreover, the 
picketing did not begin in the morning until after 
the employees had already gone into the bulding, 
and continued in the evening long after the employees 
had stopped working (zbid.). Neither did the pickets 
talk with the employees nor distribute literature to 
them, as had been the Union’s practice when it origi- 
nally organized them in 1953 (supra, p. 5, J. A. 117). 
Apart from the picket signs, which invited the em- 
ployees to join the Union (supra, p. 4), nothing in 
the conduct of the picketing suggested that the Union 
was interested in appealing to the employees. 

The location of the picketing in front of the store, 
on the other hand, and the presence of the pickets 
during the evening hours when the store was open, 
show plainly that the Union was attempting to per- 
suade customers not to enter the store, and thereby 
place the Company under the pressure of business 
losses. That the Union’s tactics were directed at the 
Company rather than the employees is also apparent 
from the legend of one of the signs that was used, 
which asserted that the Company hired “nonunion’’ 
employees and was “unfair to [the Union’’] (supra, 
p- 4). As observed by the Board, ‘“‘Such expressed 
dissatisfaction with the Company’s position * * * 
harkens back to the Union’s original * * * failure to 
win its union security contract demands” (J. A. 15). 

In sum, the Board could reasonably conclude on the 
basis of all these considerations that the purpose of 
the Union following its rejection by the employees at 
the election was not to persuade the employees to be- 
come members, but rather to force the Company im- 
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mediately to recognize and execute a contract with it, 

as exclusive bargaining representative of the em- 

ployees. 

II. The Board properly concluded that picketing of an employer’s business 
by a minority union seeking immediate recognition as exclusive bar- 


gaining representative falls within the ban of Section 8 (b) (1) (A) of 
the Act 


A. The scope of Section 8 (6) (1) (A) as revealed by its language and 
statutory context 


Section 8 (b) (1) (A) makes it an unfair labor 
practice for a labor organization ‘‘to restrain or coerce 
* * * employees in the exercise of the rights guaran- 
teed in Section 7.”’ Section 7, in turn, guarantees to 
employees “the right to self-organization, to form, 
join or assist labor organizations, to bargain through 
representatives of their own choosing, * * * and 
* * * the right to refrain from any or all of such ac- 
tivities * * *.”? The two components of a violation of 
Section 8 (b) (1) (A), therefore, are that: (1) union 
conduct “‘restrain or coerce” employees, and (2) such 
restraint and coercion be in derogation of their organ- 
izational rights under Section 7. The second require- 
ment is plainly satisfied in the present case. For the 
Company to have recognized the Union, even though 
it did not represent a majority of the employees, and 
had indeed been nearly unanimously rejected by them, 
would obviously have abridged the employees’ Section 
7 right to be represented by a union “of their own 
choosing,”’ or, if they desired, “to refrain” from union 
representation altogether. The question here, then, 
relates to the first requirement; i. e., does the statutory 
proscription against restraint and coercion of em- 
ployees reach peaceful picketing when engaged in for 
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a purpose that deprives employees of their Section 7 
rights? 

The manner in which these tactics restrain and 
coerce employees is succinctly described by the Board 
in its decision in this case (J. A. 18): 

* * * the pressure [exerted by picketing] 1s 
necessarily an economic one, a device to reduce 
the business to the point where his financial 
losses force [the employer] to capitulate to the 
union’s demands. It is immaterial whether the 
ostensible technique, or the unspoken but neces- 
sary consequence is to cut off the employer’s 
labor supply by preventing the employees from 
reporting to work; to keep the customers from 
buying his products; or to interrupt deliveries 
of supplies to the premises. The important fact 
of the situation is that the Union seeks to cause 
economic loss to the business during the period 
that the employer refuses to comply with the 
union’s demands. 

And the employees who choose to continue 
working, while the union is applying this eco- 
nomic hurt to the employer, cannot escape a 
share of the damage caused to the business on 
which their livelihood depends. Damage to the 
employer during such picketing is a like damage 
to his employees. That the pressure thus ex- 
erted upon the employees—depriving them of 
the opportunity to work and be paid—is a form 
of coercion cannot be gainsaid. There is noth- 
ing in the statutory language of Section 8 (b) 
(1) (A) which limits the intendment of the 
words ‘‘restrain or coerce”’ to direct application 
of pressure by the Respondent Union [upon] 
the employees. The dimunition of their finan- 
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ial security is not the less damaging because it 
is achieved indirectly by a preceding curtail- 
ment of the employer’s interests. 

The foregoing analysis comports with the interpre- 
tation of the scope of Section 8 (b) (1) (A) given by 
the Court of Appeals for the Ninth Circuit in Capital 
Service, Inc. v. N. L. R. B., 204 F. 2d 848, affirmed, 
347 U.S. 501. In that case, the union, bent on union- 
izing Service’s employees, picketed the retail stores 
where Service’s products were sold. Insofar as the 
pickets appealed to the consuming public not to buy 
Service’s goods, the Ninth Circuit held that the union 
had restrained and coerced Service’s employees within 
the meaning of Section 8 (b) (1) (A). As explained 
by the Court (204 F. 2d at 853) : 

Nothing could more strongly restrain Service’s 
employees from retaining their non-union status 
or coerce them into joining the Bakery Union 
than stopping or making intermittent their em- 
ployment by picketing with appeals to persuade 
the public to boycott the products of their work. 
The evidence shows that all of the picketed 
stores did cease to sell the products manufac- 
tured by Service’s employees. Here is more 
than an appeal to the employees to persuade 
their action. Here is successful economic coer- 
cion tending to prevent them from exercising 
their right to work, by diminishing the public 
‘consumption of the product of their work.* 


*See also Hull v. Sheet Metal Workers, decided April 9, 1958, 
41 LRRM 2812, 2818-2820 (N. D. Ohio), which, citing the Cap- 
ttal Service decision, holds that conduct similar to that here 
may be deemed violative of Section 8 (b) (1) (A). 
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Reading ‘‘restrain or coerce”’ in Section 8 (b) (1) 
(A) in this way is consistent with the ordinary mean- 
ing of those terms. There is no more effective and 
unequivocal way to restrain an employee than by caus- 
ing a deprivation of his livelihood. Thus, action 
threatening or adversely affecting job tenure is the 
classic example of restraint and coercion of employees 
by employers condemned under both the Wagner (Sec- 
tion 8 (1)) and the Taft-Hartley (Section 8 (a) (1)) 
Acts. See, e. g, N. L. R. B. v. Electric Vacuum 
Cleaner Co., 315 U. S. 685, 692-693; N. LD. R. B. v. 
B. V. D., 99 App. D. C. 64, 237 F. 2d 545, 547 (C. A. 
D. C.); N. L. R. B. v. Sunrise Lumber & Trim Co., 
941 F. 2d 620, 625 (C. A. 2), certiorari denied 355 U.S. 
818.* 

Similarly, such interference with employment has 
long been held to constitute restraint and coercion 
within the meaning of Section 8 (b) (1) (A) when a 
union has caused the employer’s action. See, e. g., 
Communications Workers v. N. L. R. B., 215 F. 2d 
835, 837-839 (C. A. 2); N. L. R. B. v. Philadelphia 
Iron Works, 211 F. 2d 987, 944 (C. A. 3); N. L. RB. B. 
v. Reed, 206 F. 2d 184, 189 (C. A. 9); N. L. R. B. v. 
Auchter, 209 F. 2d 273, 275-277 (C. A. 5). And, in 

+ As the cited cases show, there is no substance to the Union’s 
suggestion (Br. pp. 23-24) that Section 8 (a) (1)’s prohibition 
against employer coercion does not reach conduct which threat- 
ens job security. The Board cases referred to by the Union 
(Br. p. 24) to support its contrary contention hold only, on the 
facts of the particular cases, that the employer had merely 
expressed views or opinions which contained no threat of job 
loss for joining the Union. Similarly, the Nutone decision of 
the Supreme Court, also mentioned by the Union, involved only 


the distribution of literature which was “not coercive” (26 L. W. 
4524). 
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these situations, the courts have not even required 
a showing of actual loss of employment in order to 
establish restraint and coercion; the existence of a 
contract which improperly conditions employment 
upon forfeiture of a Section 7 right is sufficient. See 
e.g. N. L. R. B. v. I. A. U., 241 F. 2d 695, 696 (C. A. 
9); N. L. R. B. v. Local 420, 239 F. 2d 327, 328-330 
(C. A. 3); N. L. R. B. v. Carpenters Local 517, 230 F. 
2d 256, 259 (C. A. 1); Red Star Express v.N. L. R.B., 
196 I’. 2d 78, 81 (C. A. 2).° 

These decisions show that the Union errs when it 
argues (Br. pp. 22-23) that Section 8 (b) (1) (A) 
cannot apply in this case because the impact of the 
picketing on the employees is indirect rather than di- 
rect. Ordinarily, any union attempt to interfere with 
an employee’s Section 7 rights through affecting his 
job security must take the form of action against the 
employer who controls employment. And, as ob- 
served by the Court of Appeals for the Third Circuit, 
‘Coercion once-removed is just as effective as if the 
union were to act upon the employee immediately. ’’ 
N. L. R. B. v. Philadelphia Iron Works, 211 F. 2a 
937, 944. Nor does the Union’s analogous contention, 
that in any event the Board’s reading of Section 8 
(b) (1) (A) does not apply in this ease because there 
is no showing “‘that the employer * * * did in fact 
~ 5 Compare also the cases in which oral threats by union offi- 
cials, that refusal to support the union would result in job 
reprisals, have been found violative of Section 8 (b) (1) (A). 
E. g., V. L. R. B. v. Local 404, Teamsters Union, 205 F. 2d 99, 
101-102, n. 2 (C. A. 1); W. LZ. RB. B. v. Local 55, Carpenters 
Union, 205 F. 2d 515, 516 (C. A. 10); Lane v. V. L. R. B., 186 


¥. 2d 671, 674 (C. A. 10), certiorari denied sub nom Seamprufe, 
Inc.v.N.L. R. B., 342 U.S. 813. 
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suffer any financial damage [as a result of the picket- 
ing]”’ (Br. p. 23), stand on any better footing. Vio- 
lations of Section 8 (b) (1) (A), as of Section 8 (a) 
(1), have never been made to turn on proof that 
economic or physical hurt actually occurred. It is 
enough that the conduct in question, as is true of the 
picketing in this case, contains a potential of economic 
or physical harm, and therefore may be viewed as 
‘‘reasonably calculated to coerce [the employees]’’ 
(J. A. 19). See, in addition to the cases cited supra, 
p. 18 and n. 5, Joy Silk Mills v. N. L. R. B., 87 App.. 
D. C. 360, 371-372, 185 F. 2d 732, 743-744 (C. A. 
D. C.), certiorari denied 341 U.S. 914; N. L. R. B. v.: 
Ford Bros., 170 F. 2d 735, 738 (C. A. 6); N. L. RB. B. 
v. Illinois Tool Works, 153 F. 2d 811, 814 (C. A. 7). 
Cf. Radio Officers v. N. L. R. B., 347 U.S. 17, 48-51; 
N. L. R. B. v. Innk-Belt Co., 311 U. S. 584, 598-600. 
In sum, by reading ‘‘restrain and ecoerce’’ to cover 
economic sanctions designed to damage a _ business 
and thereby ‘‘deprive * * * [employees] of the op- 
portunity to work and be paid’’ (J. A. 18), the Board 
in this case, and the Ninth Circuit in Capital Service, 
have simply made an application of the established 
principle that this statutory language was meant to 
reach situations where employee job tenure is at stake. 

Furthermore, this reading of Section 8 (b) (1) (A) 
is supported by the Supreme Court’s decision in 
Teamsters Union v. Vogt, 354 U. S. 284. The Court 
there held that a state court injunction against peace- 
ful picketing by a minority union was not barred by 
the Fourteenth Amendment. The Court so ‘eoneluded 


on the ground that, because of the economic pressure’ 
€76812—58——_4 
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which the picketing exerted on the employer’s busi- 
ness, the state court was warranted in inferring that 
the ultimate purpose of the picketing was to coerce 
employees in the exercise of their organizational 
rights, contrary to state policy. In so holding, the 
Court observed: ‘‘For a declaration of similar con- 
gressional policy, see Section 8 of the National Labor 
Relations Act”? (354 U. S. at 294). Section 8 can be 
said to reflect the policy of freeing employees in the 
selection of their bargaining representative from the 
pressure of threatened loss of employment caused by. 
union sanctions only if the “‘restrain or coerce’’ lan- 
guage used in subsection (b) (1) (A) is read as en- 
compassing such sanctions. 


B. The Board's interpretation of Section 8 (b) (1) (A) is confirmed by its 
legislative hi 


history 

Section 8 (b) (1) (A) was originally proposed on 
the floor of the Senate as an amendment to the re- 
ported committee bill, and was thereafter passed by 
the Senate and adopted by the House-Senate Con- 
ference. Its language was copied from Section 8 (1) 
of the Wagner Act, which applied only to employer 
conduct, and the major purpose which its sponsors 
sought to achieve was to impose on unions, insofar as 
possible, the same restrictions already imposed on 
the employers respecting intrusion upon protected 
employee activity. This theme was initially stated in 
the supplement to the Senate Report in which four 
members of the Labor Committee announced their 
intention to introduce the substance of Section 8 (b) 
(1) (A) as an amendment to the Senate bill, because 
they could “see no reason whatever why [unions] 
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should not be subject to the same rules as the em- 
ployers.’’ Sen. Rep. 105, 80th Cong., Ist Sess., p. 50, 
I Leg. Hist. 456.° The same point was repeatedly 
made during the floor debate on Section 8 (b) (1) 
(A), with emphasis given to the fact that the scope 
of this Section was to be measured by the many de- 
cisions, to the extent applicable, which had estab- 
lished the scope of Section 8 (1) of the Wagner Act. 
See e. g., IT Leg. Hist. 1018, 1021, 1032, 1199, 1203, 
1206-1207. On the basis of the foregoing legislative 
background the Court of Appeals for the Ninth Cir- 
euit correctly concluded in Capital Service, 204 F. 2d 
at 852, that ‘“‘It is inconceivable that the Taft-Hartley 
Act intended the identical words ‘restrain or coerce’ 
of 8 (a) (1) and 8 (b) (1) to have a different mean- 
ing when applied to a labor organization from that 
when applied to an employer.”’ 

The Board’s conclusion that the Union conduct in 
this case is within Section 8 (b) (1) (A) achieves 
the intended even-handed application of that Section 
and Section 8 (a) (1). Thus, it is well settled that 
an employer violates section 8 (a) (1) of the Act by 
according exclusive recognition to a minority union.’ 
The Union’s conduct in this case is the precise coun- 
terpart of such employer action, for its objective is 
the deprivation of the same employee right, i. e., the 
right to make a free choice with respect to represen- 

*“Teg. Hist.” denotes the two volume work, Legislative His- 
tory of the Labor Management Relations Act, 1947 (Gov't. 
Print. Off., 1948). 

t See, e. g., W. L. R. B. v. O'Reefe & Merritt Mfg. Co., 178 


F. 2d 445, (C. A. 9); cf. W. Z. BR. B. v. Pennsylvania Grey- 
hound Lines, 303 U. S. 261, 267. 
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tation. Accordingly, if Section 8 (b) (1) (A) were 
to be given its intended equivalent meaning, it must 
reach the imposition by a minority union of economic 
sanctions to achieve exclusive recognition, just as See- 
tion 8 (a) (1) reaches such recognition of a minority 
union by an employer. 

Moreover, there are other aspects of the legislative 
history of Section 8 (b) (1) (A) which further sup- 
port the Board’s interpretation in this case. Section 
8 (b) (1) (A) was extensively debated, and a num- 
-ber of examples of its application were suggested by 
its sponsors. Particular emphasis was given to the 
prohibition of union conduct which was improper ir- 
respective of the legitimacy of its ultimate objective— 
e. g., mass picketing, violence, threats of direct eco- 
nomic reprisal. See IE Leg. Hist. 1025, 1205-1206.° 


®This emphasis prompted the Board, early in the admin- 
istration of the amended Act, to take the view that the reach 
of Section 8 (b) (1) (A) was restricted to such improper 
tactics, and did not necessarily cover peaceful tactics, even 
though they might have a coercive impact on employees, to ob- 
tain illegal objectives. See, especially, National Maritime 
Union, 78 N. L. R. B. 971, 982-987; Perry Norvell Co., 80 
N. L. R. B. 225, 238-241. As the Board pointed out in its 
decision herein, however, these cases did not squarely present 
the question of whether 3 minority union’s economic sanctions 
against an employer to obtain exclusive recognition fell within 
Section 8 (b) (1) (A). Thus, as far as the Board was concerned 
in deciding this case, they were at best only “dubious prec- 
edent” (J. A. 32). When squarely confronted with the ques- 
tion in this case, the Board thoroughly reexamined the legis- 
lative history of Section 8 (b) (1) (A), and concluded that 
the considerations advanced in the text herein precluded adop- 
tion in this case of the views expressed in the Wational 
Maritime Union and Perry Norvell cases, “to the extent [they] 
seem contrary to the results reached here” (J. A. 32). 
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These examples, however, contrary to the contention 
of the Union (Br. pp. 41, 44-46), were not- intended 
to exhaust the scope of Section 8 (b) (1) (A). As 
fully described by the Board in its decision (J. A. 
27-28), Senator Taft, one of the sponsors of Section 
8 (b) (1) (A), cited two instances intended to be 
reached by that provision which involved, as does the 
present case, peaceful strikes and picketing for the 
improper purpose of obtaining representation rights 
by an unwanted union. 

Thus, Senator Taft referred to the Hall Freight 
Lines case, 65 N. L. R. B. 397, which was character- 
ized as a situation where a union representing the 
dock employees called a strike to compel the trucking 
employees, represented by another union, to join the 
first union (II Leg. Hist. 1029). He also referred 
to the case where: A “‘union went to a plant in Cali- 
fornia and said ‘we want to organize your employees. 
Call them in and tell them to join our union.’ The 
employer said, ‘We have not any control over our 
employees. We cannot tell them, under the National 
Labor Relations Act.’ They said, ‘If you don’t we 
will picket your plant,’ and they did picket it, and 
closed it down for a couple of months.”’ (II Leg. 
Hist. 1030). Senator Taft described the coercion in 
these situations as “‘Unless you join our union, we 
will close down this plant, and you will not have a 
job”? (II Leg. Hist. 1029)—the same kind of eco- 
nomic.coercion as that involved in this case.” 


®In view of these statements by Senator Taft, his subsequent 
remarks, relied on by tt the Union (Br. p. 46), to the effect that 
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Likewise, Senator Ball, another sponsor of Section 
8 (b) (1) (A), illustrated the coverage of the Section 
by reference to similar acts of union coercion. He 
cited a case where ‘‘Teamsters Local No. 866’? had 
been; “‘picketing an establishment although no mem- 
bers of the union were there, in an effort to coerce 
those who were employed there into joining a union 
which they did not want to join’? (II Leg. Hist. 
1020). 

The Union attempts to minimize the cogency of the 
foregoing statements by the leading proponents of 
Section 8 (b) (1) (A) by asserting that the state- 
ments purport only to be ‘examples * * * regarded 
generally as union wrongdoing’”’ and not “types of 
union conduct the [provision] would * * * prohibit?’ 
(Br. p. 43). There is no basis for this argument. 
Indeed, Senator Taft referred to the union conduct in 
the Hall Freight Lines case for the express purpose 
-of showing “‘that the amendment protects men who 
may not be members of unions at all’? (emphasis sup- 
plied). II Leg. Hist. 1029. Similarly, Senator Taft 
stated that the illustration of the California case 
showed that ‘“‘coercion,’’ which the proposed amend- 
ment was intended to prohibit, “‘may be against all 
employees.”” II Leg. Hist. 1030. Finally, the peace- 
ful picketing example cited by Senator Ball was one 
of three incidents which the Senator used to illustrate 
Section 8 (b) (1) (A) would not “outlaw strikes * * * [nor] 
prevent anyone using the strike in a legitimate way, conduct- 
ing peaceful picketing, or employing persuasion” (II Leg. 
Hist. 1207), must be read as referring only to strikes and 
picketing for lawful objectives. E. G., peaceful picketing for 
recognition by @ majority union. See infra, pp. 25-34. 
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that the proposal was specifically concerned ‘‘with 
threats * * * by which employees are coerced by 
union organizers * * * in their free choice of repre- 
sentatives.’’ II Leg. Hist. 1020. 

In sum, although the legislative debate on Section 
8 (b) (1) (A) reflects a concern over union violence 
and threats, it is apparent that the Section was also 
intended to reach peaceful union tactics where, as 
here, they work economic coercion on employees to 
achieve objectives in derogation of employee rights.” 


C. The Union’s arguments to the contrary do not militate against the 
Board's interpretation 


1. The contention that the Board’s interpretation 
would interdict legitimate union activity as well 


The Union contends that, to read “restrain or co- 
erce” in Section 8 (b) (1) (A) as encompassing 


1°Nor is this conclusion altered by the fact that, when 
Section 8 (b) (1) (A) was introduced it made it unlawful 
for a union “to interfere with, restrain or coerce * * * em- 
ployees,” but the word “interfere” was deleted before passage. 
The word “interfere” was eliminated in response to Senator 
Ives’ fear that otherwise “any conversation, and persuasion, 
any urging on the part of any person, in an effort to per- 
suade another to join a labor organization, would constitute 
an unfair labor practice” (II Leg. Hist. 1138; see also, Jd. at 
1205). The deletion of this phrase therefore hardly would 
sanction economic coercion of the type involved here. This 
is confirmed by the circumstance that both Senators Taft and 
Ball readily agreed to delete “interfere.” Senator Taft stated. 
that such change “would not make any substantial change in 
the meaning” of Section 8 (b) (1) (A) (II Leg. Hist. 1138-" 
1139), and Senator Ball observed that the intended parallel: 
meaning of this provision with Section 8 (a) (1) (supra, pp. 
90-21, 17) would not be affected since employer violations had 
uniformly been covered by the “restrain and coerce” language 
as well as by the prohibition against interference (1d). _ 
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economic pressure on an employer which affects his 
employees’ livelihood is unreasonable, for it would 
subject to the ban of that Section many forms of 
legitimate union activity, including ‘“‘any picketing, 
no matter how peacefully conducted and no matter 
for what purpose.’”’ (Br. pp. 54, 51-55) Specifically, 
it is urged that the Board’s interpretation would out- 
law picketing by a majority union to obtain recogni- 
tion, or to win contract concessions, for ‘“‘the same 
‘pressures’ come to play as against the minority of 
employees who might want to exercise their right 
to refrain from assisting the union * * *” (Br. p. 
52). 

It is, of course, true that Congress did not wish to 
prohibit peaceful primary picketing by a majority 
union for legitimate objects, including recognition ™ 
and lawful contract provisions. The Union’s conten- 
tion overlooks, however, that in these situations, unlike 
where a minority union exerts pressure to compel ex- 
elusive recognition, there are conflicting statutory pol- 
ictes which require accommodation, and thus remove 
the conduct from the reach of Section 8 (b) (1) (A).. 
Section 9 of the Act makes the union designated by a 
majority of the employees in the bargaining unit “‘the 
exclusive representative of all the employees,’’ and 
Sections 8 (a) (5) and 8 (b) (3) impose on both union 
and émployer the obligation, upon request, to enter 
into a collective bargaining relationship. To permit 
the majority representative to use economic sanctions 
in support of its recognition or contract demands, 
furthers | these statutory policies.- See NV. L. BR. B. v. 


~ * But note Section: 8 (6) (4) (CO); discussed pp. 85-86, infra. 





Lion Oil Co., 352 U. S. 282, 298 (concurring opinion). 
And, balancing these policies against the policy of per- 
mitting a minority of the employees to refrain from 
union activity, the former prevail.” 

On the other hand, no statutory policy is furthered 
by the insistence that an employer recognize and bar- 
gain with a union which has been rejected by his em- 
ployees. Such recognition directly subverts the very 
foundation of all legitimate collective bargaining—a 
freely chosen majority representative. Moreover, it 
would cause the employer to commit an unfair labor 
practice (see p. 21, supra). Accordingly, in the sit- 
uation here, there is no occasion for limiting the other- 
wise applicable reach of Section 8 (b) (1) (A).” 


12 Accordingly, it scarcely advances the Union’s position in 
this case to emphasize, as it does (Br. pp. 2-21), that, under 
the Supreme Court’s decision in U. M. W. v. Arkansas Oak 
Flooring Co., 351 U. S. 62, a union is entitled to strike or picket 
for recognition. For, as the Court in that decision makes ex- 
plicit (351 U. S. at 66, 71, 74, 75), the right of the union in 
that case to picket in support of its demand arose from its 
majority status, which imposed on the employer an obligation 
to deal with it as the representative of the employees. 

3 It may also be noted that the Union sought to compel recog- 
nition right after having lost 2 Board-conducted election. To 
permit such economic coercion in these circumstances, subverts, 
in addition, the policy of Section 9 (c) (3) of the Act, which 
precludes the Board from directing more than one election in a 
bargaining unit during a twelve month period. Section 9 (c) 
(3) was intended “to impress upon employees the solemnity of 
their choice, when the Government goes to the expense of con- 
ducting a secret ballot * * *.” (Sen. Rep. 105, 80th Cong., 1st 
Sess., p. 12, 1 Leg. Hist. 418). Where, as here, the employees 
have just repudiated the union in a Board election, and there 
is no indication that the union thereafter has been able to 
change the employees’ minds and acquire majority support (cf. 
Ekco Products Co., 117 N. L. R. B. 187, 188), the employees’ 


476812—58——-5 
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To thus define the scope of Section 8 (b) (1) (A) 
in the light of the propriety of the interests of the 
parties affected by the conduct involved is in full con- 
formity with the principles which underlie the appli- 
cation of Section 8 (a) (1). Under the latter 
provision, for example, employers have been per- 
mitted to replace economic strikers, even though such 
action exerts, in a literal sense at least, a substantial 
restraint upon the exercise of the right to strike. 
N. L. R. B. v. Mackay, 304 U. 8S. 333, 345. The 
propriety of the competing interest of an employer 
in continuing his business is thus given recognition. 
However, where an employer responds to strike action 
by taking steps beyond those which are appropriate 
to the protection of that interest, 1. e., where he dis- 
charges the strikers, there is no reason for not apply- 
ing the “‘restrain or coerce’’ language of Section 8 
(a) (1) to his action. See, e. g., N. LD. BR. B. v. 
Buzza-Cardozo, 205 F. 2d 889, 890 (C. A. 9), certiorari 
denied, 346 U. S. 923. <A similar “‘determination of 
the proper adjustment”’ between opposing interests is 
made in the application of Section 8 (a) (1) to situa- 
tions where employers establish limitations on organi- 
zational activities on company time and property. 
See N.iL. R. B. v. Babcock & Wilcox Co., 351, U.S. 
105, 112; N. L. R. B. v. United Steelworkers, 26 U S. 
L. W. 4524, June 30, 1958; Republic Aviation Corp. v. 
N. L. R. B., 324 U. S. 798, 797-798. As summarized 
by the Sone Court, “‘the ultimate problem is the 


choice is rendered meaningless if the union could nevertheless 
force the employer to recognize it as the exclusive bargaining 
representative. 
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balancing of the conflicting legitimate interests. ”’ 
Truck Drivers Local No. 449 v. N. L. R. B., 353 U.S. 
87, 96." 

Similarly, Section 8 (b) (1) (A) in reaching union 
restraint and coercion, is not unqualified. Where 
such restraint can be justified as necessary to the pro- 
tection of a competing interest which the Act recog- 
nizes, an accommodation between the interests is 
required which may privilege the restraint. But, 
where as here, no legitimate competing interest is 
present, the Section can be given unqualified effect. 

But, the Union asserts that its picketing in this 
ease was in support of an interest which should be 
fully accommodated by the Act: that of establishing 
a “‘collective bargaining relationship throughout an 
entire trade * * * as a means of stabilizing competi- 
tive wage rates and working conditions within such 
trade * * *’? (Br. p. 25). According to the Union, 
the legitimacy of this interest was recognized in the 
Norris LaGuardia Act’s prohibition of injunctions 
against stranger picketing in representation disputes, 
and this recognition was carried over into the Wag- 
ner and Taft-Hartley Acts by the declaration in 
Section 1 that ‘“‘inequality of bargaining power * * * 
[has tended to prevent] the stabilization of competi- 

%* Compare the observation of Mr. Justice Holmes, speaking 
for the Supreme Court in Hudson Water Co. v. McCarter, 209 
U. S. 349, 355: “All rights tend to declare themselves absolute 
to their logical extreme. Yet all in fact are limited by the 
neighborhood of principles of policy which are other than 
those on which the particular right is founded, and which 


become strong enough to hold their own when a certain point 
is reached.” 
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tive wage rates and working conditions within and 
between industries” (Br. pp. 28-31). 

However, it should be emphasized that the Union 
was not merely seeking to organize the employees 
with a view to demanding recognition at some future 
time when it would be lawful to do so, but was seek- 
ing immediate recognition notwithstanding its minor- 
ity status (pp. 10-11, supra). In these circumstances, 
whatever general interest the Union may properly 
have in extending its organizational base is overcome 
by the specific violation of the employees’ statutory 
right to exercise a free choice respecting their rep- 
resentation, which the picketing entailed. Mani- 
festly, the propriety of a union’s eventual goal does 
not serve to exonerate whatever tactics may be under- 
taken to reach it. In Section 1 of the Act Con- 
gress has made the finding that certain kinds of 
**strikes and other forms of industrial unrest or * * * 
concerted activities * * * impair the interest of the 
public in the free flow of * * * eommerce.”’ And, 
contrary to the Union’s contention, it was Congress’ 
express intention in enacting the 1947 amendments to 
the Act to remove the limitations of the Norris La- 
Guardia Act to the extent necessary to accomplish 
the elimination of union activities deemed detrimental 
to the policies of the Act. S. Rep. 105, 80th Cong., 
1st Sess., pp. 1-2, I Leg. Hist., pp. 407-408.* Accord- 

* Since the limitations of the Norris LaGuardia Act pertain 
only to the federal courts, no legislation was necessary to 
exempt the Board’s remedial authority from its provisions. 
To the extent, however, that the federal courts are utilized to 


implement the regulation of the Act, Section 10 (h) expressly 
removes the applicability of the Norris LaGuardia. 
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ingly, neither the policy considerations behind the 
Norris LaGaurdia Act nor the interest of a union in 
extending its representation rights throughout an in- 
dustry justifies the technique utilized here, i. e., fore- 
ing recognition through a deprivation of employee 
rights expressly protected by the National Labor Re- 
lations Act. This conclusion is confirmed by the fact 
that Congress has left open to labor organizations a 
variety of other non-coercive means by which they 
may promote their ultimate organizational ob- 
jectives.”° 

The Union further points out that it was a certi- 
fied majority representative when it originally struck 
the Company to obtain lawful contract provisions, 
and argues that Section 8 (b) (1) (A) should not be 
construed to prevent it from continuing to picket in 


The case of minority picketing for organizational purposes 
stands on a better footing than does minority picketing for 
immediate recognition. As the Board pointed out in its de- 
cision in this case (J. A. 22): “In words, at least, such con- 
duct falls within the statutory ‘right to self-organization’ set 
out in Section 7 of the Act. More important, organizational 
picketing is not tainted, on its face, with the unlawful direct 
purpose of forcing the commission of an unfair labor prac- 
tice by the employer and the summary imposition of an un- 
wanted union upon its employees.” Hence, although minor- 
ity picketing for organizational purposes likewise exerts a 
coercive force upon the employees who prefer to work, there 
is, unlike in the case of minority picketing for immediate 
recognition, another legitimate interest, i. e., the right to en- 
gage in self-organization, to be balanced, and it may result 
in privileging the coercion. Thus, the Board, both in this 
case (J. A. 22) and in subsequent cases (see Local 1595, Re- 
tail Clerks v. J. C. Penney Co., 120 N. L. R. B. No. 189, 42 
LRRM 1198, 1199, n. 4) has specifically reserved the question 
of whether minority picketing for organizational purposes 
would be violative of Section 8 (b) (1) (A). 
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support of that objective merely because the strikers 
were replaced and it lost its majority (Br. p. 27). 
The balance between the rights of the parties which 
the Board has struck by its reading of Section 8 (b) 
(1) (A) does not deprive a union which enjoys the 
advantage of a Board certification of the right to 
strike and picket in support of contract demands 
simply because the strikers may have been replaced. 
Indeed, it is settled that a Board certification immu- 
nizes a union’s representative status from challenge 
on the ground of a loss of majority for a reasonable 
period, usually a year. Ray Brooks v. N. L. R. B., 
348 U. 8. 96. During that period, even in the face 
of a strike, the employer is required to treat with the 
certified’ representative. And under Section 9 (c) 
(3) of the Act, no election may be conducted during 
a twelve-month period following the initial balloting 
for the purpose of unseating an incumbent represent- 
ative. But the protection given to a certified union’s 
franchise by the Act is based on the desirability of 
affording a bargaining relationship a fair chance to 
succeed before releasing the parties from the obliga- 
tion to negotiate. After a reasonable time has passed, 
the competing statutory policy favoring employee 
freedom to change representatives must be recog- 
nized. That is, after the certification year has passed 
and Section 9 (c) no longer bars an election, the 
over-all policies of the Act may ordinarily best be 
served by permitting, upon proper application, a re- 
determination of the employees’ desires concerning 
representation, regardless of whether the employer 
and union are locked in an unresolved economic 
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struggle. Were this not the rule, employees who are 
entitled under the Act to be represented by a union 
of their choice would be prevented from extricating 
themselves from a situation where a representative 
they no longer support continues indefinitely to per- 
petuate unrest and conflict in their name, as their 
legally designated representative. 

The Board’s application of Section 8 (b) (1) (A) 
to this case fully comports with the foregoing princi- 
ples, the propriety of which are beyond dispute. See 
Ray Brooks v. N. L. RB. B., 348 U. S. 96, 99-100, 104. 
Thus, the Board’s findings raise no question as to the 
lawfulness of the Union’s picketing during the period 
that it enjoyed the status of the employees’ certified 
representative, irrespective of whether it had lost its 
majority support during that period. The second elec- 
tion was not held until two years following the Union’s 
initial designation. During that period the striking 
employees had been replaced by new employees who 
thereupon were vested with statutory rights respecting 
their representation, industrial eonflict had continued 
without interruption, and no contract had been con- 
cluded. Plainly, after two years, it was appropriate 
to permit the employees to make a fresh choice as to 
their bargaining representative. Since the results of 
the second election, held under appropriate circum- 
stances, showed that the employees overwhelmingly 
opposed the Union,” the fact that the Union was 


2? Jt should be noted that the Union’s rejection in the second 
election cannot be attributed solely to the replacement of the 
strikers, for only nine of the 21 persons employed at. the time 
had joined the strike (supra, p. 3). 
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originally a certified representative afforded no valid 
reason for declining to apply Section 8 (b) (1) (A) 
in this case. 


2. The contention that other portions of the legislative 
history establish that Section 8 (b) (1) (A) was not 
meant to cover the type of picketing involved here 


Nor is there substance to the Union’s contention 
that, apart from the legislative history previously dis- 
cussed (supra, pp. 20-25), there are other portions 
which preclude the Board’s conclusion that Section 8 
(b) (1) (A) was intended to cover the type of picket- 
ing involved in this case. 

(a) The Union points out, for example, that Section 
12 (a) of the House bill contained provisions which 
expressly outlawed union interference with business 
operations where the union’s object was to compel 
recognition of a minority union, but that this section 
was deleted by the House and Senate conferees.* See 
H. R. 3020, Sections 12 (a) (2) and (3) (C), I Leg. 
Hist. 205-206; H. Conf. Rep. 510, 80th Cong., 1st 
Sess., pp. 42-43, 1 Leg. Hist. 546-547). But, as the 
Court of Appeals for the Ninth Circuit observed in 
the Capital Service case, no inference may be drawn 
from this circumstance that Congress meant thereby 
to legitimize the practices which the House bill thus 
proscribed. For, ‘‘We may assume the House knew 
of the Supreme Court and other decisions * * * on 
the words restrain and coerce in 8 (a) (1) and 8 (b) 

48 This argument is particularized in the amicus brief of the 
AFL-CIO which was filed with the Board in this case, and 


which has been attached as an appendix to the Union’s brief. 
See p. 7 of that appendix. 
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(1), and that under 8 (b) (1) boycotts are not legal 
- where * * * used to restrain or coerce employees.” 
204 F. 2d at p. 853. Indeed, the Conference Report 
explicitly stated that Section 12 (a) of the House bill 
was unnecessary because many of the activities cov- 
' ered therein were also proscribed under Section 8 (b) 
- (1) (A) of the conference agreement. H. Conf. Rep. 
| 510, 80th Cong., 1st Sess., pp. 42, 59, I Leg. Hist. 546, 
563. 
(b) The Union also argues that, by its express 
_ regulation of picketing and strikes for recognition 
in Section 8 (b) (4) (C), “Congress must have 
| intended to proscribe recognition striking or picket- 
ing only to the limited extent specifically set forth 
in that subsection’”’ (Br. 35).” Support for this view 
is said to lie in the fact that this particularized pro- 
vision would be rendered redundant if Section 8 (b) 
(1) (A) is read to forbid strikes and picketing where 
the object is recognition of a minority union (Br. pp. 
30-36). 

The argument fails on its own premise. The 
Board’s construction of Section 8 (b) (1) (A) affords 
an independent scope to that provision and to 
Section 8 (b) (4) (C) both in terms of coverage and 
remedy, thereby negativing any inference that Con- 
gress meant to deal with union sanctions to obtain 





29 Section 8 (b) (4) (C) makes it an unfair labor practice 
for a labor union to strike or picket for the purpose of 
“forcing any employer to recognize or bargain with a par- 
ticular labor organization as the representative of his em- 
ployees if another labor organization has been certified as 
the representative of such employees under the provisions 
of Section 9.” 
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recognition only in the latter section.” As for 
coverage, Section 8 (b) (4) (C), unlike 8 (b) 
(1) (A), reaches recognition strikes and picketing 
even when the union in question represents a majority 
of the employees respecting whom it seeks representa- 
tion rights. Paint Makers Union (Andrew Brown 
Co.), 120 N. L. R. B. No. 89, 42 LRRM 1195, 1196, 
n. 5. Congress apparently considered that the respect 
which should be accorded a certification outweighed 
the majority’s interest in such a situation.” It may 
be added, moreover, that this kind of situation is not 
of infrequent occurrence, for rival unions often or- 
ganize and win a majority of the employees in the 
face of an outstanding, but perhaps aged certifica- 
tion. In contrast to this coverage, Section 8 (b) (1) 
(A) comes into play in a recognition contest, as we 
have shown supra, pp. 25-27, only where the picketing 
union lacks majority support. There is, of course, 
some overlapping of these provisions, since Section 
8 (b) (4) (C) is applicable to strikes for recognition 

20 Tt may also be noted that Section 8 (b) (4) (B) also deals 
with the question of union efforts to obtain recognition by use 
of secondary pressures, thus further contradicting the Union’s 
notion that the exclusive regulation of this subject is contained 
in Section 8 (b) (4) (C). 

* For similar reasons, it has been held that the validity of a 
certification may not be collaterally attacked in cases involving 
Section 8 (b) (4) (C) or the companion Section 303 (a) (3). 
See Parks v. Atlanta Printing Pressmen, 243 F. 2d 284 (C. A. 
5), certiorari denied 354 U. S. 937; Tungsten Mining Corp. v. 
District 50, 242 F. 2d 84 (C. A. 4), certiorari denied 355 U. S. 
821; Lewis Food Co. v. Meat Drivers Union, 159 F. Supp. 768, 


766-767 (S. D. Calif.); McLeod v. National Maritime Union, 
157 F. Supp. 691, 694-695 (S. D. N. Y.). 
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by a minority union, as well as a majority union.” 
But for that matter, there is also an indisputable 
degree of overlapping between Sections 8 (b) (4) (B) 
and 8 (b) (4) (C) where a strike in opposition to 
an existing certification occurs in a secondary boycott 
situation. See n. 20, supra. Such minimal duplica- 
tions in as complex a statute as the Labor Man- 
agement Relations Act are scarcely grounds for 
overturning the ordinary meaning of the statutory 
language. Moreover, in particularizing in some of 
the later subsections of 8 (b) conduct that is also 
covered by the more general language of 8 (b) (1) 
(A), Congress was only following the established 
pattern of draftsmanship employed in Section 8 (a), 
where subsequent subsections deal with specific forms 
of employer restraint and coercion prohibited in 
Section 8 (a) (1). See, e. g., N. L. BR. B. v. Express 
Publishing Co., 312 U. 8. 426, 433; N. LD. BR. B. v. 
Women’s Wear Co., 159 F. 2d 866, 867 (C. A. 2). 
In addition, there are differences in remedy. That 
is, even in the situations where conduct is covered by 
both sections the applicability of Section 8 (b) (4) 
(C) is not redundant because it is subject to special 
remedial authority which is not applicable with re- 
2 However, Section 8 (b) (4) (C) would proscribe a recog- 
nition demand by a minority union only where it was fur- 
thered by strikes or the inducement thereof. Section 8 (b) 
(1) (A), as read by the Board, would, on the other hand, 
cover attaining the recognition objective by other means as 
well, such as oral appeals to employers and circularization of 
a “We do not Patronize” list. See International Association of 


Machinists, Lodge 942 (Alloy Mfg. Co.), 119 N. L. R. B. No. 
38, 41 LRRM 1058. 
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spect to Section 8 (b) (1) (A). Should a charge in- 
volving a Section 8 (b) (4) violation appear to be 
meritorious, Section 10 (1) of the Act requires that 
application be made to the appropriate federal dis- 
trict court for temporary injunctive relief. No such 
drastic remedy is available with respect to Section 8 
(b) (1) (A) violations, except to the extent that Sec- 
tion 10 (j) of the Act vests the Board with a dis- 
eretionary authority to seek injunctive relief in par- 
ticular cases.* The fact that Congress thought that 
union tactics in support of recognition demands in 
the special type of situation to which Section 8 (b) 
(4) (C) relates was of an aggravated character, and 
therefore should be subject to the mandatory injunc- 
tion feature of the Act, further explains the inclusion 
of this situation in Section 8 (b) (4), even though it 
was also! covered to some extent by the more general 
language in Section 8 (b) (1) (A). 

(c) Finally, the Union argues (Br. pp. 46-47, App. 
pp. 14-17) that the Joint Committee Report of 1948 
shows that economic sanctions imposed by a minority 
union toi win recognition were not intended to come 
within the ban of Section 8 (b) (1) (A).*: This con- 

* Injunctive relief under Section 10 (j) of the Act is rarely 
applied for. See, e. g. Twenty-second Annual Report of the 
Board (Govt. Print. Off., 1958), p. 142, Twenty-First Annual 
Report of the Board (Govt. Print. Off., 1957) p. 152. 

*The Joint Committee was established by Section 401 of 
the Labor Management Relations Act, 1947, and was directed, 
wnter alia, to study “the administration and operation of ex- 
isting Federal laws relating to labor relations.” The Final 
Report of the Committee was submitted to the Congress on 


December 31, 1948, a year and one half after enactment of 
the 1947 amendments to the Act. 
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tention is based on the discussion in the Report, 
quoted at some length in the Board’s decision (J. A. 
24-24), to the effect that “Present law in no way 
limits the primary strike for recognition except in 
the face of another union’s certification’? J. Comm. 
Rep. 986, pt. 3, 80th Cong., 2nd Sess., p. 71; see also 
pp. 85-87. Although this statement militates against 
the Board’s reading of Section 8 (b) (1) (A), there 
are cogent reasons for discounting its face value, par- 
ticularly in view of the countervailing portions of the 
legislative history we have described. In the first 
place, as the Supreme Court has noted, this “1948 
committee report is no part of the legislative history 
of a statute enacted in 1947.”’ N. LZ. R. B. v. Lion 


Oil Co., 352 U. S. 282, 291.% Moreover, it is not at 
all clear that the Joint Committee purported to de- 
seribe its understanding of the Congressional intent 


as to strikes for recognition. The Committee’s func- 
tion, rather, was to report upon “the administration 
and operation’’ of the 1947 amendments (Section 402 
(7) of the Labor Management Relations Act), and 


In the Zion Oil case, and also in United Mine Workers v. 
Arkansas Oak Flooring, 351 U. S. 62, 75, n. 14, the Supreme 
Court referred to areas of agreement between it and the Joint 
Committee Report as to the meaning of the 1947 amend- 
ments—in Lion Oil, the meaning of Section 8 (d) in a con- 
tract reopening situation; and in Arkansas Oak Flooring, the 
legality of a majority strike for recognition. The Report was 
also cited by the Supreme Court in American Newspaper Pub- 
lishers Association v. N. L. R. B. 345 U.S. 100, 108, n. 8, but 
only to refer to a matter which had been committed to the 
Joint Committee’s study. In none of these references did the 
Court suggest that the Report constituted an accurate guide 
as to Congressional intent at the time of the enactment of the 
1947 amendments to the Act. 
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its comments respecting recognition strikes might 
reasonably be viewed merely as descriptive of its 
understanding of Board decisions in this area of the 
law, which, at that time, had applied Section 8 (b) 
(1) (A) only to violence and related types of unlaw- 
ful means, see n. 8, p. 22, supra). Thus, in its prelimi- 
nary report, submitted nearly a year before the final re- 
port, the Joint Committee made no assertions as to 
whether: Section 8 (b) (1) (A) proscribed minority 
union strikes for recognition, but only noted that this 
issue apparently had been raised in the Perry-Norvell 
ease, 80 N. L. R. B. 225, which was then pending be- 
fore the Board. J. Comm. Rep. 986, pt. 1, p. 28. 
And in; its final report, the Joint Committee cited 
the Perry-Norvell decision which had been handed 
down in the interim, in support of its conclusion “that 
such a strike is not an unfair labor practice.” Ibid., 


Pt. 3, p. 85. Whether the Joint Committee was cor- 
rect in its reading of the Perry-Norvell case is, of 
course, immaterial (see n. 8, p. 22, supra). The sig- 
nificant fact is that the Report appears to be de- 
scribing a Board decision, and not the intention of 
Congress a year and a half earlier.” 


* The Union also relies (Br. p. 56) on the statement of the 
minority members of the Joint Committee in which they con- 
cur with the majority’s recommendations relating to strikes for 
recognition. See S. Rep. 374, 8ist Cong., 1st Sess. p. 50. 
Even apart from the fact that the reliability of this report 
as a guide to legislative intent may be doubted because the 
authors express opposition to substantially all of the 1947 
amendments and “recommend the immediate repeal of the 
Taft-Hartley Act” (zd., p. 7), the report does nothing to nega- 
tive the conclusion that the Joint Committee’s treatment of 
recognition picketing reflected its understanding of Board de- 
cisions in this field. 
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3. The contention that the picketing in this case ws 
protected both by Section 13 and Section 8 (c) of 
the Act 
a) The Union reads Section 13, which states that 

nothing in the Act, “except as specifically provided 

for herein, shall be construed so as to diminish in any 
way the right to strike” to cover the stranger picket- 
ing to which the Board’s findings relate in this case 

(but see the Board’s decision, J. A. 22-23). The 

Union then argues that Section 8 (b) (1) (A) lacks 

the specificity required to remove minority union 

picketing for recognition from the protection of Sec- 
tion 18 (Br. pp. 31-84). The contention is disposed 
of by this Court’s second decision in Truck Drivers 

Union, 728 v. N. L. R. B. 101 U. 8. App. D. C. 420, 

949 F. 2d 512, certiorari denied, 355 U. S. 958, the 

same case whose earlier decision is erroneously relied 

on by the Union (Br. pp. 32-33). The union in that 
ease had urged that Section 13 precluded a finding of 

a violation of Section 8 (b) (4) (A)—the secondary 

boyeott provision—because its language did not ex- 

pressly cover the particular facts of the case. But as 

this Court concluded, ‘“‘section 8 (b) (4) (A) is a 

specific provision and if it is violated Section 13 is of 

no help” 101 U. S. App. D. C. at 423, 249 F. 2d at 519. 

So here, the mere fact that the language of Section 8 

(b) (1) (A) does not mention minority picketing for 

recognition is not decisive; it is enough that such 

activity is, as we have shown, within the purview of 
that section. 
Similarly, it is of no aid to the Union that Section 8 

(b) (1) (A), unlike Section 8 (b) (4) (A), is not 

expressly directed against strikes. Neither, for ex- 
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ample, is Section 8 (b) (2), which forbids a union 
“to cause or attempt to cause an employer to discrim- 
inate against an employee in violation of Section [8] 
(a) (3).” Yet it cannot be denied that Section 13 of 
the Act does not exempt a strike or picketing for such 
a purpose from the coverage of this proscription. See 
e. g., United Mine Workers v. N. L. R. B., 87 U.S. 
App. D. C. 230, 184 F. 2d 392 (C. A. D. C.), certiorari 
denied, 340 U. S. 934; N. L. R. B. v. National Mari- 
time Union, 175 F. 2d 686, 688-689 (C. A. 2), cer- 
tiorari denied, 338 U. S. 954; American Newspaper 
Publishers Ass’n v. N. L. R. B., 193 F. 2d 782, 802- 
804 (C. A. 7), certiorari denied, 344 U. S. 812. In- 
deed, it is settled, as the Union concedes (Br. pp. 41, 
D4), that Section 8 (b) (1) (A) itself encompasses 
strikes and picketing when violent in character. Auto 
Workers v. Wisconsin Board, 351 U. S. 266, 268-270. 
In short, Section 8 (b) (1) (A), like each of the un- 
fair labor practice sections, ‘‘is a specific provision.”’ 
And since, as we have shown, the Union’s picketing 
falls within its ban, “Section 13 is of no help.” Truck 
Drivers Union 728, supra. 

b) Finally, the Union argues (Br. pp. 37-40) that 
its picketing is protected against application of the 
unfair labor practice provisions of the Act by Sec- 
tion 8 (¢c).” However, the unlawful object of the 

Section 8 (c) states: “The expressing of any views, argu- 
ment, or opinion, or the dissemination thereof, whether in 
written, printed, graphic, or visual form, shall not constitute 
or be evidence of an unfair labor practice under any of the 
provisions of this Act, if such expression contains no threat 
of reprisal or force or promise of benefit.” 


Insofar as the Union may also be relying on the constitutional 
protection given free speech (see Br. pp. 37-38), this plainly 
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Union’s picketing renders Section 8 (¢) inapplicable 
to this case. The Supreme Court’s decision in Elec- 
trical Workers v. N. L. R. B., 341 U. S. 694, is con- 
elusive on this point. As the Court there stated, in 
holding Section 8 (¢) inapplicable to peaceful induce- 
ment of secondary boycott pressures under the Act 
(341 U.S. at 704) : : 
The remedial function of Section 8 (c) is to 
protect noncoercive speech by an employer and 
labor organization alike in furtherance of a 
lawful object. It serves that purpose ade- 
quately without extending its protection to 
speech or picketing in furtherance of unfair 
labor practices * * *. [Emphasis supplied.] 
Even apart from the improper purpose involved 
here, Section 8 (c) does not protect the Union’s 
picketing because it was in fact more than peaceful 
persuasion, and constituted rather restraint and coer- 
cion. That is, as we have shown supra, pp. 15-16, the 
Union’s picketing was designed to damage the Com- 
pany’s business and thereby lessen the employment 
opportunities of the Company’s employees. As the 
Board found, this economic pressure fits precisely 
into the statutory concept of restraint and coercion. 
As Section 8 (c) shows on its face, it has no applica- 
tion to such activity. Stated otherwise, to assert the 
protection of Section 8 (c) in this case is simply to 
beg the question of whether the Union’s conduct is 
in fact restraint and coercion within the meaning of 


furnishes no support for its position in view of the Supreme 
Court’s decisions in Teamsters v. Vogt, 354 U. S. 284; Building 
Service Employees v. Gazzam, 3389 U. S. 532; and Giboney v. 
Empire Storage and Ice Co., 336 U.S. 490. 
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Section 8 (b) (1) (A). If the Board has answered. 
that question correctly, which is the central issue 
in this case, it follows that the arguments premised. 
on freedom of speech cannot stand. See Capital 
Service, Inc. v. N. L. R. B., 204 F. 2d 848, 853 
(C. A. 9), affirmed, 347 U. S. 501. | 


CONCLUSION 


For the reasons stated above, it is respectfully sub- 
mitted that a decree should enter enforcing the 
Board’s order in full. 

JEROME D. FENTON, 
General Counsel, 
THomas J. McDeRmort, 
Associate General Counsel, 
Marcet MatLEet-PREVOST, 
Assistant General Counsel, 
Norton J. Comes, 
Deputy Assistant General Counsel, 
Duane B. BEESON, 
Attorney, 
Nattonal Labor Relations Board. 


Avaust 1958. 








APPENDIX 


The relevant provisions of the National Labor Re- 
lations Act, as amended (61 Stat. 136, 29 U. S. C., 
Sees. 151, et seq.), are as follows: 


BIGHTS OF EMPLOYEES 

Sec. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor or- 
ganizations, to bargain collectively through rep- 
resentatives of their own choosing, and to 
engage in other concerted activities for the pur- 
pose of collective bargaining or other mutual 
aid or protection, and shall also have the right 
to refrain from any or all of such activities 
except to the extent that such right may be 
affected by an agreement requiring member- 
ship in a labor organization as a condition of 
employment as authorized in section 8 (a) (3). 





UNFAIR LABOR PRACTICES 


Sec. 8. (a) It shall be an unfair labor prac- 
tice for an employer— 

(1) to interfere with, restrain, or coerce em- 
ployees in the exercise of the rights guaran- 
teed in section 7; | 

* * * & * 

(b) It shall be an unfair labor practice for a 
labor organization or its agents— 

(1) to restrain or coerce (A) employees in 
the exercise of the rights guaranteed in section 
7: Provided, That this paragraph shall not im- 
pair the right of a labor organization to pre- 
seribe its own rules with respect to the acqui- 
sition or retention of membership therein; or 


(45) 
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(B) an employer in the selection of his repre- 
sentatives for the purpose of collective bar- 
gaining or the adjustment of grievances; 

* * * * * 


(4) to engage in, or to induce or encourage 
the employees of any employer to engage in a 
strike or to a concerted refusal in the course of 
their employment to use, manufacture, process, 
transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to 
perform any services, where an object thereof 
is: (A) forcing or requiring any employer or 
self-employed person to join any labor or em- 
ployer organization or any employer or other 
person to cease using, selling, handling, trans- 
porting, or otherwise dealing in the products of 
any other producer, processor, or manufac- 
turer, or to cease doing business with any other 
person; (B) forcing or requiring any other 
employer to recognize or bargain with a labor 
organization as the representative of his em- 
ployees unless such labor organization has been 
certified as the representative of such em- 
ployees under the provisions of section 9; (C) 
forcing or requiring any employer to recognize 
or bargaining with a particular labor organiza- 
tion as the representative of his employees if 
another labor organization has been certified 
as the representative of such employees under 
the provisions of section 9; * * * 

* * * * . * 


_ (c) The expressing of any views, argument, 
or opinion, or the dissemination thereof, 
whether in written, printed, graphic, or visual 
form, shall not constitute or be evidence of an 
unfair labor practice under any of the pro- 
visions of this Act, if such expression contains 
2 See of reprisal or force or promise of 
nefit. 


* * * * * 
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REPRESENTATIVE AND ELECTIONS 


Sec. 9. (a) Representatives designated or 
selected for the purposes of collective bargain- 
ing by the majority of the employees in a unit 
appropriate for such purposes, shall be the ex- 
elusive representatives of all the employees in 
such unit for the purposes of collective bar- 
gaining in respect to rates of pay, wages, hours 
of employment, or other conditions of employ- 


ment. * * * 
* * %& * * 


(c) (3) No election shall be directed in any 
bargaining unit or any subdivision within 
which, in the preceding twelve-month period, a 
valid election shall have been held. * * * 

* * * * % 


LIMITATIONS 


Sec. 13. Nothing in this Act, except as spe- 
cifically provided for herein, shall be construed 
so as either to interfere with or impede or 


diminish in any way the right to strike, or to 
affect the limitations or qualifications on that 
right. 
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IN THE 


Wnited States Court of Appeals 


For the District of Columbia Circuit 
No. 14,347 


DRIVERS, CHAUFFEURS, AND HELPERS 
LOCAL 639, INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF 
AMERICA, 
Petitioner, 
v. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


REPLY BRIEF FOR PETITIONER 


I 


The Board seeks to bolster its argument by asserting 
that the union’s demand was a present one for immediate 
recognition (Brief, p. 11, 30). There is absolutely nothing 
in the record to support this conclusion concerning the im- 
mediacy of the demand, but, on the contrary, such a con- 
clusion is directly negated by the outright repudiation of 
elaim for exclusive recognition contained in the union’s 
letter of February 16th (J. A. 14). Moreover, it is clear 
from a reading of the Board’s decision as a whole that this 
factor of immediacy did not constitute any element in the 
Board’s conclusion that minority picketing for recognition 
was proscribed by Section 8(b)(1)(A), and the holding of 
the Board is such as to proscribe all such picketing regard- 
less of any question of immediacy. In any event, immediacy 


1 
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is a et and could well embrace a situation in 
which recognition might be demanded as soon as it could 
legally be extended, even assuming, which we deny, that 
it would have been illegal for Curtis to have dealt with the 
union in this case. 


II 


The Board’s brief herein, even more than the Board’s 
decision, makes it quite apparent that the Board has in- 
dulged in legislative functions when it holds that Section 
8(b)(1)(A) of the Act operates to outlaw picketing for 
recognition by a minority union—that, under the guise of 
administration, it has put limitations in the statute not 
placed there by Congress. Thus, the Board’s brief makes 
constant reference to a “balancing of interests” and to 
various policy considerations which impel the Board’s con- 
clusion |that the general provisions of Section 8(b)(1)(A) 
reach the specific and traditional activity of striking or 
picketing for recognition. But this function of weighing 
and balancing competing basic interests so as to outlaw 
one or give preference to another is one which, under the 
Constitution, has been delegated to the Congress and not 
to administrative tribunals. Indeed, in respect to the 
very subject of minority picketing for recognition, Con- 
gress has exercised this function both at the time the Taft- 
Hartley Amendments were under consideration in 1947, 
as seen in our principal brief, and in succeeding years up 
to and including the present Congress, with the decision in 
each instance made against the prohibition now sought by 
the Board. 


In 1947, when Taft-Hartley was enacted, the decision of 
Congress was embodied in Section 8(b)(4)(C) of the Act, 
under which Congress set forth the sole extent to which it 
intended to regulate primary picketing for recognition. 
Under that section Congress has restricted such picketing 
only in a situation where some other union has already 





3 


been certified by the Board as the exclusive bargaining 
representative. For that reason, and as seen below, Section 
8(b)(4)(C) is the key to the present litigation. 


Predecessor versions of Section 8(b)(4)(C) in the Eigh- 
tieth Congress embraced much broader prohibitions than 
those presently contained therein. The House Bill, as re- 
ported and passed (H. R. 3020, 80th Cong., 1st Sess., Sec. 
12(a)(3)(C)(i), in 1 Leg. Hist. 79, 205; see also H. Rep. 
No. 245, 80th Cong., 1st Sess., 44; H. Conf. Rep. No. 510, 
80th Cong., lst Sess., both in Leg. Hist. 335, 563), and an 
early version of the Senate Bill (S. 360, 80th Cong., 1st 
Sess., Sec. 18(b)(1) (January 27, 1947) prohibited “any 
strike or other concerted interference with an employer’s 
operations, an object of which is (i) to compel an employer 
to recognize for collective bargaining a representative not 
certified under Section 9 as the representative of the em- 
ployes, or (i1) to remedy practices for which an adminis- 
trative remedy is available under this Act, or (iii) to com- 
pel an employer to violate any law or any regulation, order, 
or direction issued pursuant to any law.” This proposal 
banned any recognition strike or picketing except where 
the labor organization was certified by the Board as the 
exclusive bargaining representative. In its ultimate evolu- 
tion, this total ban of any recognition strike or picketing, 
except in support of the status of a certified union, was 
narrowed to its present form, which prohibits a recogni- 
tion strike or picketing only if another union has been 
certified. Thus, instead of preconditioning the validity of 
a recognition strike or picketing upon the existence of a 
certification of the striking or picketing union, Congress 
did the reverse; it preconditioned the validity of such a 
strike or picketing solely upon absence of certification of 
another union. As a matter of deliberate choice, therefore, 
except for the narrowly defined activity regulated by Sec- 
tion 8(b)(4)(C), Congress left unrestricted the right of a 
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labor organization to engage in a recognition strike or 
picketing. 

We have seen in our principal brief that the Joint Com- 
mittee on Labor-Management Relations—a Committee cre- 
ated by the very Congress which enacted Taft-Hartley and 
whose members were active in its passage—fully recog- 
nized and endorsed the narrow scope of the Act in reaching 
recognitional picketing only in the single instance embraced 
in Section 8(b)(4)(C). The following explicit statement 
of that Committee is well worth repeating: 


“A labor organization may lose an election in which 
it was the only union on the ballot and the next day 
call a legal strike to force the employer to recognize 
it as the bargaining agent for those employees who 
have just rejected it. . . . Present law in no way limits 
the primary strike for recognition except in the face 
of another union’s certification.” 


The Joint Committee Report is entitled to recognition 
as an authoritative expression of Congressional purpose. 
The Supreme Court has relied upon it at least four times. 
United Mine Workers v. Arkansas Oak Flooring Co., 351 
U. S. 62, 75; N.L.R.B. v. Lion Oil Co., 352 U. S. 282, 288 
and n. 5, and concurrence at 299-300; Guss v. Utah Labor 
Relations Board, 353 U. S. 1, 9, n. 15, and dissent at 14 and 
n. 3, 15, n. 7; American Newspaper Publishing Association 
v. N.L.R.B., 345 U. S. 100, 108, n. 8. The Supreme Court 
has quoted with approval that Report’s observation that 
“Present law in no way limits the primary strike for rec- 
ognition except in the face of another union’s certification.” 
United Mine Workers v. Arkansas Oak Flooring Co., 
supra. It has observed that “the Joint Committee of Con- 
gress [was] created by the very Act” which is the subject 
of its report “to study the operation of the federal labor 
laws.” N.L.R.B. v. Lion Ou Co., supra. The Court of Ap- 
peals for the Sixth Circuit, after careful consideration of 
the reasons for the creation of the Joint Committee and 
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the circumstances of its operation (188 F. 2d at 921-924), 
considered its report “illuminating” (2d. at 921) and “per- 
suasive evidence” (id. at 923) of congressional intent. 
N.L.B.B. v. Wiltse, 188 F. 2d 912, 921-924 (C. A. 6). See 
also Herzog v. Parsons, 181 F. 2d 781, 788 (C.A.D.C.), 
eert. denied, 340 U.S. 810. 

The Joint Committee closed its report with the observa- 
tion that “The committee believes that further experience 
with the Act is advisable before consideration is given to 
broadening Section 8(b)b(4)(C).” In the period between 
1948 and the present time, Congress has had a great deal 
of experience with the operation of Taft-Hartley in the 
field of recognitional picketing under which, until the pres- 
ent decision of the Board, such picketing by minority un- 
ions has been a protected, not a prohibited, union activity. 
Thus far, Congress has refused to broaden the scope of 
Section 8(b) (4)(C), although in most every Congress since 
the Eightieth bills to enlarge Section 8(b)(4)(C) and to 
prohibit minority picketing have been introduced but have 
not been passed. See, for instance, the following: H. R. 
2032, 8ist Cong., 1st Sess. (Jan. 31, 1949) ; H. R. 4811, 81st 
Cong., 1st Sess., Sec. 208(b) (2) (May 23, 1949); S. 249, 
8ist Cong., 1st Sess., Sec. 106(d) (Jan. 31, 1949); H. R. 
1311, 83rd Cong., 1st Sess., See. 106(d) (Jan. 7, 1953); 
H. R. 3533, 83rd Cong., 1st Sess., Sec. 2(4) (Feb. 26, 1953) ; 
H. RB. 216, 84th Cong., 1st Sess., Sec. 106(d) (Jan. 5, 1955) ; 
H. R. 1000, 85th Cong., Ist Sess., Sec. 106(d) (Jan. 3, 
1957). A bill to like effect, but not identically worded, is 
H. R. 4914, Sist Cong., 1st Sess., Sec. 8(a)(4)(B) (May 
31, 1949). See also S. Rep. No. 99, Sist Cong., lst Sess., 
59, 67-68, Minority Views 29; H. R. 4795, 83rd Cong., 1st 
Sess. (April 22, 1953); S. 1311, 83rd Cong., 1st Sess. 
(March 13, 1953). 

These efforts to enlarge Section 8(b)(4)(C) were con- 
tinued in the present Congress where the precise subject of 
recognition and organizational picketing was again dis- 
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eussed by Congress at length, and where once again pro- 
posals to restrict such picketing were defeated. An elabor- 
ation of these efforts to enlarge the scope of Section 
8(b) (4)(C) to inelude organizational picketing is enlighten- 
ing. Among President Eisenhower’s recommendations for 
new labor legislation, as set forth in his January 23, 1958, 
Message to Congress, was the following (41 LRRM 78, 81): 


Amend the Act to make it an unfair labor practice for 
a union, by picketing, to coerce an employer to recog- 
nize it as the bargaining representative of his em- 
plovees or his employees to accept or designate it as 
their reprensentative where: 


The employer has recognized in accordance with law 
another labor organization; 


The employees, within the last preceding twelve 
months, have rejected the union in a representative 
election; or 


It is otherwise clear that the employees do not desire 
the union as their bargaining representative. 


Immediately following the President’s message, S. 3099 
(January 23, 1958), H.R. 10248 (January 23, 1958), and 
H.R. 10273 (January 27, 1958) were introduced, and Sec- 
tion 4 thereof provided that Section 8(b) of the Taft-Hart- 
ley Act be amended to make it an unfair labor practice 
for a labor organization or its agents: 


(1) to picket or cause to be picketed, or threaten to 
picket or cause to be picketed, any employer with the 
object of forcing or requiring an employer to recognize 
or bargain with a labor organization as the representa- 
tive of his employees, or forcing or requiring the em- 
ployees of an employer to accept or select such labor 
organization as their collective bargaining representa- 
tive: 

(A) where the employer has recognized in accordance 
with this Act any other labor organization and a ques- 
tion concerning representation may not appropriately 
be raised under Section 9(¢) of this Act, or 

(B) where within the preceding 12 months a valid elec- 
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tion under Section 9(c) of this Act has been conducted, 
or 


(C) where the labor organization cannot establish that 
there is a sufficient interest on the part of the em- 
ployees in having such labor organization represent 
them for collective bargaining purposes, or 

(D) where such picketing has been engaged in for a 
reasonable period of time and at the expiration of such 
period an election under Section 9(¢c) has not been 
conducted. 


In introducing S. 3099, Senator Smith explained with re- 


spect to this feature of it that (104 Daily Cong. Rec. 1137 
(Jan. 30, 1958) ) : 


“The bill would also amend the National Labor Rela- 
tions Act so as, for the first time, to deal specifically 
with organizational and recognition picketing. Such 
picketing has been generally criticized and there are 
many who would prohibit it completely. The bill would 
not do this but it would restrict picketing to force 


organization or recognition to situations where the em- 
ployees in question have evidenced sufficient interest 
in having the union as their bargaining representative 
and even then would permit it only for a reasonable 
period of time within which a representative election 
would have to be conducted.” (Emphasis supplied.) 
But the bill which reached the floor of the Senate for a 
vote (S. 3974), entitled “Labor-Management Reporting and 
Disclosure Act of 1958,” did not contain the Administra- 
tion’s proposed restriction upon recognition picketing. And 
so on June 12, 1958, Senator Smith introduced an amend- 
ment to S. 3974 providing the identical limitation upon rec- 
ognition picketing which he had theretofore introduced as 
S. 3099 (quoted above). 104 Daily Cong. Rec. 9897-98 
(June 12, 1958). This was number one of eighteen amend- 
ments then introduced by Senator Smith on behalf of the 
Administration to correct alleged defects in S. 3974. Id. at 
9902. In describing the amendment pertaining to recogni- 
tion picketing, Senator Smith stated (id. at 9898): 
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“The proposed amendment would restrict organiza- 
tional or recognition picketing to those situations in 
which the union can show a sufficient interest on the 
part of the employees in being represented by it and 
would restrict the duration of such picketing to a 
reasonable period of time during which a representa- 
tion election would have to be conducted to determine 
the employees’ wishes as to a collective bargaining 
representative. The determination of sufficient interest 
and reasonable period of time would rest with the 
National Labor Relations Board.” 


But Senator Smith “decided not to bring up” this and 
other amendments “because of the obvious impossibility of 
their passage. These proposals of the administration will 
await further consideration at some future time.” 104 Daily 
Cong. Rec. 10374 (June 17, 1958). In a statement of sup- 
plemental views, Senator Smith, together with Senators 
Goldwater, Purtell and Allott, noted that “We regret that 
no attempt was made to remedy the long-standing defici- 
ences and weaknesses in the present law. We refer to 
{among others] . . . organizational or recognitional picket- 
ing against the wishes of the employees. . . .” Jd. at 10373. 
And in like tenor Senator Johnston stated, “But I think it 
is safe to say that Congress must in the future approach 
the questions of . . . organizational picketing among others. 
These have not been settled to the satisfaction of anyone. 
At the present time, we probably do not have enough in- 
formation to settle them to the satisfaction of anyone.” Id. 
at 10374., The restriction upon recognition picketing having 
been rejected, S. 3974 then passed the Senate (104 Daily 
Cong. Rec. 10381 (June 17, 1958)), but it failed of enact- 
ment when the House declined to suspend the rules to vote 
upon it (104 Daily Cong. Rec. 16817, 16841 (August 18, 
1958) ). 


The foregoing history of Section 8(b)(4)(C), both before 
and following its enactment up to the present time, makes 
it entirely clear that Congress has been willing to commit 





9 


itself in the area of recognition picketing only to the limited 
extent of prohibiting such picketing when another union 
has been certified as the bargaining agent, and that Con- 
gress has refused to go further. Under such circumstances, 
the remarks of the Supreme Court of the United States in 
United States v. International Boxing Club, 348 U. S. 236, 
at p. 244, in respect to the significance of a similar attempt 
to extend the coverage of the anti-trust laws are applicable: 


“.. No further action was taken on any of the bills; 
Congress thus left intact the then-existing coverage of 
the antitrust laws. Yet the defendants in the instant 
case are now asking this Court for precisely the same 
exemption which enactment of those bills would have 
afforded. Their remedy, if they are entitled to one, 
lies in further resort to Congress, as we have already 
stated. For we agree that ‘Such a broad exemption 
could not be granted without substantially repealing 
the anti trust laws.’ ” 


If the Board is correct in its present interpretation of 


the Act as already prohibiting minority picketing for recog- 
nition, Congress apparently has been laboring in vain these 
many years to decide whether to enact into law this same 
prohibition. What has actually happened, however, is that 
the present Board has rushed in where Congress has feared 
to tread and where all previous Boards have refrained 
from treading. The “balance” which the present Board has 
attempted to strike Congress has already struck for itself; 
Congress has made the choice. That choice may be pleasing 
to some and not to others, but it is for Congress and not the 
Board to make. “It is not necessary for us to justify the 
policy of Congress. It is enough that we find it in the 
statute. That policy cannot be defeated by the Board’s 
policy .. . To sustain the Board’s contention would be to 
permit the Board under the guise of administration to put 
limitations in the statute not placed there by Congress.” 
Colgate-Palmolive-Peet Co. v. N.L.R.B., 338 U. S. 355, 363. 
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The dangers in permitting the administrators rather 
than the makers of our laws to balance important social 
and economic rights and interests where such balancing 
results in the extinguishment of any particular right is well 
illustrated by the balances struck by the Board in the 
present case. Actually, there was no real weighing or bal- 
ancing here at all, for, amazingly enough, the Board (brief, 
p. 29) finds “no legitimate competing interest” in the peti- 
tioning union in carrying out its picketing activities against 
Curtis which the Board would even attempt to weigh 
against the interests of strike replacements employed by 
Curtis to refrain from supporting the union or against the 
interests of Curtis to refrain dealing with the union absent 
a majority showing by the union. But, as has been shown 
in our principal brief, Congress since Norris-La Guardia, 
and the courts since long before that, have recognized a 
union’s legitimate interest in attempting to extend its or- 
ganization and union wages and hours beyond a single shop 
and throughout an area or industry; and Congress, in Sec- 
tions 7 and 13 of the Act, has expressly recognized the 
right of unions to strike or picket for purposes of mutual 
aid or assistance and for other legitimate traditional union 
objectives. 


This right to strike or picket in support of legitimate 
union objectives includes not only the right to strike or 
picket in order to extend organization throughout an in- 
dustry, but, if the right to strike or picket is to have any 
meaning at all, it must include the right to strike or picket 
in protest of or as a means of protection against job dis- 
placements that have taken place during a strike. There is 
probably no more meaningful or traditional strike or picket- 
ing objective than to preserve whatever status or position 
might have been held by a union or its members during the 
course of a strike. Yet the Board has found here “no legiti- 





11 


mate competing interest” in the union’s picketing activities 
in this case. Surely, nothing in the Act, or in any accepted 
standards of economic morality or justice in the field of 
labor disputes, dictates that the right of non-striking em- 
ployees to refrain from union activity is so superior to the 
right of the strikers to protect their jobs and the bargaining 
position of their union as to entirely negate this latter 
right. 

Indeed, it is doubtful whether strike replacements or 
strikebreakers have any right under the Act to protection 
against picketing against them or their employer by a 
union engaged in a legitimate primary labor dispute. This 
would follow from the same reasoning which has induced 
the Board and the courts to hold that a neutral employer 
who voluntarily allies himself with a struck employer to do 
the work of that struck employer during the course of a 
strike is entitled to no protection against picketing by the 
striking union. N.L.R.B. v. Business Machine Office Appli- 
ance Mechanics Conference Board Local 459, 228 F. 2d 
553 (CA 2); Douds v. Metropolitan Federation of Archi- 
tects, 75 F. Supp. 672 (So. Dist., N. Y.); Olver Whyte 
Company, Inc., 120 N.L.R.B. No. 112. If a neutral employer 
or his employees who voluntarily perform work which 
would normally be performed by striking employees are 
entitled to no protection, how can the Board be heard to say 
that employees who act as strikebreakers, and who take 
not only the work but the very jobs and livelihoods of the 
strikers, are entitled to protection against picketing and 
that the strikers are entitled to no consideration? 


IV 


In our principal brief we have adverted to constitutional 
problems raised by any attempt to proscribe so traditional 
a right as peaceful picketing for recognition or organiza- 
tional purposes, and the consequent caution which must be 
exercised before it can be found that Congress has under- 














12 


taken to proscribe that right. A recently decided case in 
the United States Supreme Court, not set forth in our 
principal brief, gives added import to that argument under 
the circumstances of the present case. The case is Teams- 
ters Local 795 v. Newell, 2 L. Ed. 2d (Adv.) 809, reversing 
per curiam, 181 Kansas 898, 317 P. 2d 817. In that case, 
unlike the situation in Building Service Union v. Gazzam, 
339 U. S. 532; Pappas v. Stacy, 151 Me. 36, 116 A. 2d 497; 
and Teamsters Local v. Vogt, Inc., 354 U. S. 284, there was 
involved, as here, a situation in which the picketing in 
question was carried on pursuant to an original legitimate 
strike over the terms of a collective agreement, and where, 
as here, the striking union had lost its majority through 
the permanent replacement of the striking union members 
by strikebreakers and non-strikers. The Kansas Supreme 
Court had sustained a temporary injunction prohibiting 
the striking union from “intimidating or coercing” the em- 
ployer and his non-union employees through picketing of 
the employer’s place of business. In respect to the picket- 
ing, the Kansas Supreme Court had stated: 


“... The purpose of this coercive picketing was to 


strangulate the appellee’s business and it was no doubt 
the hope of the appellant Union that this would hasten 
appellee’s recognition of the Union’s demands. Co- 
ercive picketing is unlawful and contrary to the public 
policy expressed by the legislature of Kansas.” 


In reversing, the United States Supreme Court’s per 
curiam decision merely cited as authority its holding in 
Thornhill v. Alabama, 310 U. 8. 88. Since the Newell de- 
cision followed the decision of the Supreme Court in Vogi, 
supra, it appears that there is still considerable life in the 
picketing-as-free-speech pronouncements in Thornhill, at 
least where applied in a traditional field of labor activity 
and where only the immediate persons involved in a legiti- 
mate primary labor dispute are affected by the picketing. 
In view of the determination of the United States Supreme 
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Court in Newell, it may well be that while Congress could 
constitutionally enact a law prohibiting a stranger union 
from picketing at an establishment where no present or 
past representative interest existed (Gazzam, Pappas and 
Vogt, supra), Congress could not constitutionally enjoin 
peaceful picketing at a place of business where a union 
engaged in a legitimate primary labor dispute has lost its 
majority representative status because striking employees 
have been replaced by strikebreakers. 


V 


From a reading of the Board’s brief in this case, and in 
the light of the issues presented, it is clear that in order 
to support its conclusions, the Board is obliged to indulge 
in two major assumptions, both of which are inherently 
absurd: 


1. Surely, Congress would not have undertaken, by mere 


implication and without clear and express language, to out- 
law such traditional and important rights as the right of 
minority unions to picket for recognition, or the right of 
such unions to picket for job protection and in defense of 
a status which has been lost in the course of an otherwise 
valid primary economic strike, and it is particularly im- 
probable to think that Congress had any such intent when, 
in Section 8(b)(4)(C), it has legislated specifically in this 
very field. 


2. Surely, Congress could never have intended that the 
actual, let alone possible, effectiveness of otherwise peace- 
ful primary picketing in causing business loss would in 
itself constitute grounds for proscription of that picketing 
as “coercive”, because obviously, as seen in our principal 
brief, under that predicate all peaceful picketing could im- 
mediately be proscribed. Congress, when it enacted Taft- 
Hartley, was well aware of what the Arizona Supreme 
Court has recently recognized in International Brotherhood 
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of Carpenters v. Storms Construction Co., 342 P. 2d 1002, 

42 LRRM 2116, at 2119, when it stated: 
“... the obvious result of picketing is the refusal of 
other union employees to cross the picket line and 
thereby curtail the delivery of material and supplies 
to plaintiff’s building project. The economic effect of 
picketing is a matter of general knowledge. But the 
effect is the same whether the peaceful picketing is for 
a lawful or an unlawful object. Hence, proof alone of 
the economic effect of picketing on the employer is not 
sufficient as a matter of law to establish an unlawful 
object or purpose which the state can prohibit.” 

The Board has forgotten that peacefully-conducted pick- 
eting is not “coercive” in an illegal, common law sense of 
that term. See “Picketing and Coercion: A Jurisprudence 
of Epitaph”, Edgar A. Jones, 39 Virginia Law Review, 
p- 1023.: While picketing undeniably results in pressure 
being brought to bear upon the picketed concern through 
actual or possible business loss, that pressure is something 
which is no more condemned in our society than other 
aspects of competition in our economy, such as price cut- 
ting which profits one concern at the expense of another. 
So long as no anti-trust element is present, the latter prac- 
tice is regarded as a normal and proper feature of our 
society even though it may drive a business firm out of 
existence. There is no more reason to bewail the demise of 
a picketed concern with which a union is engaged in a 
legitimate primary dispute than that of an undercut con- 
cern; both are gone as a result of economic competition but 
not by “coercion” in the common law sense. And employees 
who have voted “No Union” are, as a group, in economic 
competition with the strikers or with employees of other 
employers who are members of the rejected union. To allow 
one group to picket the other reflects nothing but adherence 
to the basic premise in our country that competition rather 
than government fiat shall be the market place determinant 
of both profits and wages. 
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VI 


The Board tries to equate Section 8(a)(1) of the Act 
and the Board’s interpretation of the term “coerce” as used 
therein with Section 8(b)(1)(A) and the use of that same 
term in that section. While it is true that under these 
respective sections both employers and unions are subjected 
to certain duties towards employees, that duty may be 
different precisely because unions and employers are dif- 
ferent in character, function, activities and history. The 
same words, in different settings, may not mean the same 
thing. Skelly Oil Co. v. Phillips Petroleum Co., 339 U. S. 
667, 678. Even before the deletion of the words “interfere 
with” from Section 8(b)(1)(A), Senator Taft recog- 
nized that interference, restraint, and coercion in “applica- 
tion to labor organizations may have a slightly different 
implication” (93 Cong. Rec. 4023, in 2 Leg. Hist. 1028). 
And so, “Because Section 8(b)(1) was designed as the 
co-part of Section 8(a) (1), it does not follow that each and 
every rule established by the Board in cases involving em- 
ployer interference, restraint, and coercion must mechani- 
cally be transposed to cases involving union restraint and 
coercion, with every ‘i’ dotted and every ‘t’ crossed and 
without regard to whether or not the controlling principles 
are the same.” International Typographical Union, 86 
NLRB 951, 1020, affirmed on this point, 193 F. 2d 792, 801, 
806 (C. A. 7), cert. denied, 344 U. S. $12. It is thus not 
very significant that Section 8(b)(1) follows the familiar 
phraseology of Section 8(a) (1), although it omits the word 
‘interfere’, or that its sponsors explained that the 
new section would make it unfair for labor organiza- 
tions to engage in activities which were unfair when en- 
gaged in by employers. While the Board’s decisions under 
the older section may give some slight help in interpreting 
the new provision, it is clear that there are important dif- 
ferences. For example, although an employer is forbidden 
to express the hope that he may be able to raise wages and 
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improve working conditions if the union is defeated, the 
counter-argument made by labor organizations to secure 
union members—that if enough employees join the union 
it will be able to obtain additional advantages—is clearly 
legitimate. Nor would it seem to be improper for a union 
to promise economic advantages only to those who become 
members. Many unions offer mutual insurance, vacations, 
and similar benefits to members, in addition to what is ob- 
tained by collective bargaining, which surely they must be 
free to point out in seeking members. Much the same dis- 
tinction ‘is true of social pressures. While an employer may 
not segregate a union employee in order to hold him up to 
the ridicule of his fellows, it will scarcely be asserted that 
labor organizations are forbidden to ostracize nonmembers 
or to impose other social pressures upon them. Cox, “Some 
Aspects of the Labor-Management Relations Act, 1947,” 
61 Harv. L. Rev. 1, 30-31 (1947). 


Vil 


We can best conclude this discussion of the position 
taken by the Board in this case by quoting the following 
comments of the United States Supreme Court in the re- 
cent case of United Brotherhood of Carpenters, Local 1976 
Cai Ne Dalen ny, <coreceser Oke des ececenes , 42 LRRM 2243. 


“It is relevant to recall that the Taft-Hartley Act was, 
to a marked degree, the result of conflict and compro- 
mise between strong contending forces and deeply held 
views on the role of organized labor in the free en- 
onomic life of the National and the appropriate balance 
to be struck between the uncontrolled power of man- 
agement and labor to further their respective inter- 
ests. This is relevant in that it counsels wariness in 
finding by construction a broad policy ... as such 
when from the words of the statute itself, it is clear 
that those interested in just such a condemnation were 
unable to secure its embodiment in enacted law.” 
And so, in “a matter of such bitter controversy as the 


Taft-Hartley Act, the product of careful legislative draft- 
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ing and compromise beyond which its protagonists either 
way could not force the main body of legislators, the courts 
should proceed cautiously. Rabouin v. N.L.R.B., 195 F 2d. 
906, 912 (C. A. 2).” N.L.R.B. v. National Maritime Union, 
175 F. 2d. 686, 691 (C. A. 2), cert. denied, 338 U. S. 954. 


Respectfully submitted, 


Hersert §. THATCHER, 
1009 Tower Building, 
Washington 5, D. C., 


Counsel for Petitioner. 














